


Revision of the Immigration and Asylum Act

Summary document
Introduction:

The Secretary of State for Security, as the member of Government responsible for immigration matters, has initiated a revision of the Immigration and Asylum Law.  The existing law has been found to be deficient in many areas, and unworkable in others.

The consultation draft of a revised Immigration and Asylum law is based on an extensive consultation process undertaken in 2007 as part of the Enhanced Migration Management project, Phase I.  The consultation process involved representatives from migration management agencies, chaired by Mr. Christian Roschwan, Senior Legal Advisor of the Ministry of Foreign Affairs.  The incomplete text from that consultative process has been tidied up, inconsistencies removed and incomplete provisions expanded.  

The asylum portions of the draft revision have been separately prepared by a working group established by UNHCR and the text has been added unchanged to the immigration parts of the draft.  There are necessarily some differences in style and presentation which will need to be normalised in the final draft.
Summary document:

This summary document has been prepared to assist in the consultation process.

It sets out a summary of the provisions, and highlights the policy intentions of the provisions in the draft law.

The consultation process will focus on policy intentions rather than the detail of the wording of the draft law.  In this way, the consultation process can deliver the maximum amount of useful input in the limited time available.
Next Steps:
Feedback from the consultation process will be provided to the Secretary of State for Security for his consideration in preparing the draft law to be submitted to the Council of Ministers for consideration and subsequent submission of the law to Parliament.

Chapter I 

General Provisions

General arrangements: 

· The law to cover general principles, with more detailed arrangements to be written in regulations

· No repetition of general provisions that are adequately handled in other laws 
· The law to be the only “source of power” regulating the entry, exit and permanence of foreign citizens in Timor-Leste.

· The new law to remove articles which were previously considered as unconstitutional.

· Propose to have a Definitions article – providing explanations of commonly used terms that have particular meanings in this law.  As one example, Travel Document might be defined to cover a passport, a seaman’s book and a border pass document.

· Throughout the law, it is proposed to use the term ‘the Minister’, which will be defined as the member of the government with responsibility for immigration matters
Delegations: 

· The policy objective is to allow for flexibility in administrative process. 

· Authority vested in both Minister and the SM National Director, both of whom will be able to delegate.  

· Powers may be delegated outside the Migration Service 

· This arrangement would allow continued distribution of visa decision making between the Migration Service and the Consular Division at the Ministry of Foreign Affairs, but would also allow for centralisation of decision making in the Migration Service, if that was to be decision of the government.

Languages: 

· The new law should recognise Portuguese and Tetum as official languages of the country

· The new law should also recognise the widespread use of English in international commerce and travel

· Documents lodged under the new law to be accepted in Portuguese, Tetum or English

Chapter II

Presence of Foreigners in the country

Authority to be in the country: 
· A foreigner must have a visa or permit to be legally in the country

· A child born in the country to foreign parents to get visa or permit status from the parents

Character requirement: 
· The law to provide a basis for refusing entry to persons considered to be of bad character.

· The proposed article is an extension of article 29 of the current law – which allowed refused entry.  The new law would allow visa refusals on the same basis.

· Bad character to be defined by:

· Criminal convictions with a jail sentence of more than one year

· Persons known or reasonably suspected of terrorist activities

· Persons known or reasonably suspected of war crimes

· Where there is a reasonable risk that if the person was admitted to TL, the person would:

· Engage in criminal activity

· Pose a threat to public order, security or international relations of TL

· Commit a war crime, genocide, or act of terrorism

Health: 

· New law should allow for entry refusal on health grounds only if a health risk to residents

· Advice on health risks to be provided by Health Ministry

Identity: 
· In keeping with biometric identifiers contained in e-passports, the new law provide for the power collect biometric information from foreigners – photograph , finger prints, iris scan. 
Travel documents:  

· The new law will continue the current practice of Migration Service issuing temporary travel documents to assist foreigners with urgent travel needs (stranded migrants or persons being expelled) and extends the practice to refugees as predicted by the Geneva Convention of 1951.

Chapter III

Visas and Permits

Visa structure: 

The policy objective is to allow for simplification in visas and permits administrative process, with greater clarity in decision making and more certainty over the status of foreigners in Timor-Leste.
The law proposes to describe in specific policy terms the different visa categories, but the more detailed provisions covering the visa application process will be contained in regulations.

· Propose to have visas – for travel and stay; and permits – for stay where there is a visa exemption.
· Visas to be either Temporary (visitors, work visas, etc) or Permanent
· Temporary visas to be granted for a short or a long term (up to a year, or two years at a time) but will always be temporary, and will always include an expectation of departure
· Permanent resident visas will require a period in Timor-Leste on a temporary visa (4 years? 6 years?), and for there to be an overall benefit to Timor-Leste in granting the resident visa.

· There to be no separate ‘visa extension’ process - a foreigner wishing to continue their stay in TL, will apply for a new (subsequent) visa from within the country
Section III

Visa and Permit applications

The new law will set out some general principles covering the process of application lodgement and application decision making.  
Fees:  The new law proposes to charge a ‘processing’ fee to be paid at lodgement, rather than the current arrangement of a ‘success’ fee, payable when visa is granted.  This is consistent with international best practice.

Documents:  

· Current law places much emphasis on a prescriptive list of documents to be supplied.  The new law proposes to link the documents required more closely to the various visa requirements to be satisfied.  
· In keeping with the principle of making the law a higher level document, the detail of documents needed for the various visa applications will be addressed in the regulations.

Decision making:  The new law proposes to codify the decision making process:

· A decision must be made – unless the application is withdrawn by the applicant, the decision maker must either grant or refuse the application

· If the decision maker is satisfied that all requirements in the law and regulations are satisfied – the visa must be granted

· If an essential requirement is not satisfied, the visa must be refused.

· Where a visa application is refused, the applicant is to be promptly notified in writing, giving the reasons for the visa refusal

· A refusal decision by an officer may be appealed administratively to the Minister

· The new law will propose a ‘conditional grant’ where the applicant has taken all reasonable steps to satisfy a requirement, but for reasons outside the applicant’s control, they cannot provide the document.
National Interest: 
The new law will allow for the Minister, after consultation with the Prime Minister, to grant a visa on compassionate grounds, or on national interest grounds, regardless of whether the visa requirements are satisfied.

Family Dependent Members arrangements: 
· Where a visa applicant has family members, the new law proposes that dependents be granted a visa dependent on the status of the ‘main applicant’ – the person who meets the criteria of the main visa (work visa, for example)

· The ‘main applicant’ remains responsible for supporting the family members included in this arrangement

Visas Conditions arrangements: 
The new law proposes to formalise visa conditions – for example whether work is permitted or not.

Section IV

Sponsorship

Sponsorship: 

The policy objective is to formalize the concept of a visa sponsor. All work visas will require a sponsor, while for other visas a sponsor will be optional.  
· The sponsor can be an individual or a company (employer)

· The sponsor responsibility shall also include dependent family members 

· By applying to sponsor a visa applicant, the sponsor accepts responsibility for any costs incurred by the Migration Service should the applicant later need to be removed from the country

· In exceptional circumstances, the sponsor may be asked to lodge a bond

Visas Class Chart
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Section V

Temporary Visas – Short Term

Visitor Visa

For a foreigner who wishes to enter/stay temporarily for:

· tourism, 

· business or 

· family visit

Requirements:  
-  have no intention to work in Timor-Leste; and 

- have access to sufficient funds for support during period of planned stay

Transit Visa

For a foreigner who wishes to entry/stay in Timor-Leste in order to travel onwards to a third country within three days.
Requirements: 
- no work in Timor-Leste; and 

- have access to sufficient funds for support during period of planned stay

Section VI

Temporary visas – longer term

Work Visa

For a foreigner who wishes to work in Timor-Leste as an employee paid or unpaid, on a temporary basis in Timor-Leste.

Only for positions that cannot be filled from local labour market, or where it is in the national interest.

Work must be of a lawful nature.

Dependent family members may be granted a dependent visa with same validity/terms of main applicant, but without work rights.

Sponsorship by the Employer is compulsory and must include the worker and any dependent family members included in the application.

Self-Employed Work Visa

For a foreigner who wishes to live in Timor-Leste on a temporary basis for the purpose of working on a self-employed basis.
Only for positions that cannot be filled from local labour market, or where it is in the national interest.

Work must be of a lawful nature and of benefit to TL.
Foreigner must have access to sufficient funds for support during the planned stay (acknowledging that income will be earned).

Dependent family members may be granted a dependent visa with same validity/terms of main applicant, but without work rights.

Investor Visa

For a foreigner who wishes to live in Timor-Leste on a temporary basis for the purposes of:

i. Establishing a business, or 

ii. Buying and operating an existing business, or 

iii. Independent investment activities in Timor-Leste.

The foreigner must have substantial unencumbered assets above a level to be set by Ministerial Order.

The investment of must be of benefit to TL and of a lawful nature.

Dependent family members may be granted a dependent visa with same validity/terms of main applicant, but without work rights.

Student Visa

For a foreigner who wishes to live in Timor-Leste on a temporary basis to undertake 

· academic studies, 

· research, or 

· training in TL.

The foreigner must have access to sufficient funds for support during the period of intended stay.

Period of stay of up to three years, depending on the course/research/training undertaken.

Dependent family members may be granted a dependent visa with same validity/terms of main applicant, but without work rights.

Asylum Seeker Visa

For a foreigner who has made an application for asylum in Timor-Leste which has not yet been decided

Dependent Family members may be granted a dependent visa when living with the visa holder in TL in order to remain while the asylum application is processed.

Victim of trafficking recovery visa

For a foreigner who is in Timor-Leste and who is believed by SM to be a victim of trafficking in persons  
Illegal entry into the country will not preclude the grant of visa.
Visa valid for a period of up to 3 months.

Section VII

Permanent Visas

Permanent Resident Visa

For a foreigner who wishes to continue to live in TL on an indefinite basis to undertake lawful activities of benefit to TL who:

· holds or who has held in the 12 months prior to application, 
· a valid work, self-employed or investor visa or 

· Diplomatic and Consular, official visit, International Agency or Cooperation Program permit; 

and:

· who has lived for 6 years in TL on one or more of the listed visas and permits, and
· who has a made positive contribution to economic or social wellbeing of the country, and

Dependent family members may be granted a dependent visa to live in TL for an indefinite period.  For this category, ‘dependent family members’ includes dependent parents.
Family Resident Visa

For a foreigners who is the dependent family member or spouse of a Timorese citizen or permanent resident in order for them to live in TL for an indefinite period.

For this category, dependent family member includes unmarried sibling (of the main applicant or spouse) under 18 years old 

Equality Status Visa

For a foreigners who wishes to live in Timor-Leste on an indefinite basis who:

· was formerly a citizen of TL, and 

· who was required to give up that citizenship in order to take up citizenship of 
Dependent family members may be granted a dependent visa to live in Timor-Leste for an indefinite period.
Permits Classes Chart
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Border Pass Permit

For foreigners who:

· satisfies requirements prescribed in Regulations or 

· other similar agreement TL has entered into with another country.  

Visa exemption permit
For foreigners who:

· are a national of a country to which TL has granted a visa exemption privilege, and 

· wishes to visit TL for tourism, business or family visit; and 

· has sufficient funds to support themselves during their stay.  

Diplomatic and consular permit
May be granted to a person who is coming to work for diplomatic or consular offices in TL and who is approved by MNE as

· A diplomat or consular official accredited to TL; and 

· Administrative and domestic personnel or 

· other staff with equivalent status 

Dependent family members approved by MNE may be granted a permit with the same terms and validity
Official visitor permit

May be granted to:

· A foreign diplomat or 

· government official

who is visiting Timor-Leste and whose travel is supported by MNE 
May be granted to:

· A member of a foreign government or 

· senior official 
who has been certified as a Guest of Government by MNE

International agency permit

May be granted to a foreigner assigned to work in TL in the course of their duties who:

· works for UN or 

· other international agency prescribed in regulations 

Dependent family members may be granted permit with the same terms and validity.

Cooperation program permit

May be granted to a foreigner:

· working for cooperation programs subject to an agreement between GoTL and another State.

Dependent family members may be granted permit with same terms and validity.  

Crew permit

May be granted to:

· crew members of commercial aircraft or 

· crew members of ships 

who appear on the passenger list as crew and who will depart TL on the vessel on which they arrived when it next leaves Timor-Leste.

Armed forces agreement permit
May be granted to members of an armed forces contingent, and their civilian component, who travel to TL as part of a bilateral or multilateral agreement, or at the invitation of the Government.

Judicial process permit
May be granted to a foreigner who is participating in a criminal judicial process as a defendant or prosecution witness, where a judicial authority has determined  it is in the law enforcement interests of TL for the foreigner to be permitted to be in TL.

Chapter IV

Entry to and exit from Timor-Leste

The policy objective for the entry and departure processing portion of the new law is to ensure that the law is responsive to possible future changes – for example, the text should accommodate the future introduction of border pass arrangements.

Entry decision making:  The new law proposes that entry decision making will be in two steps:
· First, the traveller needs to satisfy the basic border processing requirements – arrive at an official border post, present to a Border Officer, have a valid travel document etc

· Then, for foreigners, the power to grant or refuse entry is linked to the visa or permit requirements that apply to the traveller:  if they are applying for a visa on arrival, the decision is to grant or refuse the visa; if they already hold a visa on arrival, the decision is whether the visa requirements are still satisfied.  

Border Control of Nationals: The Immigration and Asylum Law mainly applies to foreigners, but entry and exit controls also apply to national of Timor-Leste.

· The new law will make clear the forms of evidence which are suitable to prove citizenship
· A person who cannot prove they are a citizen of TL will be processed as a foreigner at the border

Entry refusal decision: Where a foreigner is refused entry, the person will be notified of the decision and given the reasons.  An administrative appeal process to the Minister will be available
Departure decision making:  While all foreigners and nationals need to go through departure processing, the only basis for preventing departure will be a judicial order, or, in the case of a child, travelling without parents, and without written authorisation from the person with parental control.

Carrier Arrangements: the new law should clarify the carrier (usually an airline company) responsibilities and obligations consistent with the Chicago Convention 
Stop, Alert and Warning Lists: The new law should have provision for the use of adverse information at the border:

· Stop List – where entry is prohibited by court order or other legal instrument
· Alert List – where entry may be restricted due to previous activity – terrorist, criminal record etc
· Warning lists – where information from previous dealings with the Migration Service may be useful in decision making – for example, a record of previous overstay.  
Chapter V

Visa and Permit Cancellation

Cancellation:  The policy objective is to have clearly defined powers to cancel a visa or permit where the holder no longer satisfies the requirements or other clearly specified grounds.

Cancellation process:  Policy objective will be to have a process that includes:

· Notification in advance of the grounds for cancellation and invite the person to respond 

· Where cancelled, notification of the decision and the reasons

· Administrative appeal to the Minister

Chapter VI

Removal from Timor-Leste

Removals: 
The general ground for removal is proposed to be the fact that valid visa or permit is held – either expired or cancelled.

It is proposed that the removal processes continue to allow for voluntary departure in most cases, with an expulsion power in reserve.

Expulsion powers and procedures to remain as currently exist.
Chapter VII

Immigration Crimes

Immigration Crimes:  
Immigration crimes need to be specifically identified to allow Migration Service officers to exercise their police powers.  

The so-called Immigration crimes are usually also ‘general’ crimes and are thus covered in the Penal Code and will not be re-defined in the Immigration and Asylum law.  Only where the crime in not cover by the Penal Code or where the coverage is inadequate in terms of internal agreements or best practice will there be detailed coverage in this law.

Chapter VIII

Fines

Fines Arrangements: 
The policy suggests a list of situations which may be subject to a fine:

· illegal entries or departures; 

· Breach of carrier obligations (which now may include failure to provide a passenger list)

· for the breach of ships captains & agents responsibilities

The Fines Section is proposed to be largely unchanged from the current law, except for the clarification in case of the consequences of fines not paid (especially in the departure moment – the traveller will be given the opportunity to pay, but it is made clear that failure to pay will not prevent the departure of the traveller)

Chapter IX

Asylum Right

Asylum arrangements:  The asylum portions have been provided by UNHCR and incorporated, unchanged, into the draft.  As a result, there are some inconsistencies in terminology and approach which will need to be resolved when consensus is reached over the substantive content of the revised law. 

The policy removes the concept of Admissibility phase in both national territory and border posts, allowing asylum seekers to be processed inside the country.

The policy introduces two new concepts:

· Permanent resident visa under humanitarian reasons (Art.140 NLIA) – as an opportunity to asylum seekers who are refused their applications

· Temporary protection (Art.141 NLIA) – which can be declared for periods of 2 years to nationals of a specific country

The policy develops an asylum seeker visa – as a preliminary stage before a decision in made under the asylum claim, and in case of approval the refugee will be entitled to a permanent resident visa

The policy allows flexibility when considering current role of UNHCR and mandate, and envisaged its future transfer to a public authority of the State under the formula “UNHCR or equivalent institution representative”

Asylum request decision making remains under the competency of the Minister 

The policy also revises current role and mandate of the Appeal Court, and envisages its replacement with the Supreme Justice Court or by the competent the District Tribunal from the residency area of the asylum holder (depending on the loss justification).

The policy develops a new process to declare the loss of asylum, which involves the Public Ministry, the refugee and the related court, with all the guarantees of defence protected, and also allows its reopening in after trial transition in case new facts are found (extraordinary appeal)

Chapter XV

Coordination Organs

Coordination Organs Arrangements: the policy recognizes that effective migration management requires extensive inter-agency coordination and cooperation, and proposes the creation of two coordination bodies:

MSC (Ministerial Level) – for policy development

MOG (Directorate Level) – for policy implementation

Please note that both organs are currently ongoing, with regular meetings scheduled under informal terms of reference

Chapter XVI

Final and Transitional Provisions

Transitional Provisions: While some transitional provisions have been included in the draft, it is recognised that substantial additional transitional provisions will be required once consensus has been achieved on the content of the balance of the law.

Example:

· transition between old visas/permits categories and new categories
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