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OFFICE OF THE CLERK

PATRICIA S. DODSZUWEIT

UNITED STATES COURT OF APPEALS

TELEPHONE

CLERK

FOR THE THIRD CIRCUIT
21400 UNITED STATES COURTHOUSE
601 MARKET STREET
PHILADELPHIA, PA 19106-1790

215-597-2995

Website: www.ca3.uscourts.gov

December 10, 2018
Michael J. Confusione
Hegge & Confusione
P.O. Box 366
Mulica Hill, NJ 08062
RE: Bobby Boye v. USA
Case Number: 18-3662
District Court Case Number: 3-16-cv-06024

PACER account holders are required to promptly inform the PACER Service
Center of any contact information changes. In order to not delay providing
notice to attorneys or pro se public filers, your information, including address,
phone number and/or email address, may have been updated in the Third
Circuit database. Changes at the local level will not be reflected at PACER.
Public filers are encouraged to review their information on file with PACER and
update if necessary.
To All Parties:
Enclosed is case opening information regarding the above-captioned appeal filed by Bobby
Boye, docketed at No.18-3662. All inquiries should be directed to your Case Manager in writing
or by calling the Clerk's Office at 215-597-2995. This Court's rules, forms, and case information
are available on our website at http://www.ca3.uscourts.gov.
On December 1, 2009, the Federal Rules of Appellate and Civil Procedure were amended
modifying deadlines and calculation of time. In particular those motions which will toll the
time for filing a notice of appeal under Fed.R.App.P. 4(a)(4), other than a motion for
attorney's fees under Fed.R.Civ.P. 54, will be considered timely if filed no later than 28
days after the entry of judgment. Should a party file one of the motions listed in
Fed.R.App.P 4(a)(4) after a notice of appeal has been filed, that party must immediately
inform the Clerk of the Court of Appeals in writing of the date and type of motion that was
filed. The case in the court of appeals will not be stayed absent such notification.
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Counsel for Appellant
As counsel for Appellant(s), you must file:
1. Application for Admission (if applicable)
2. Appearance Form
3. Civil Information Statement
4. Disclosure Statement (except governmental entities)
5. Concise Summary of the Case
6. Transcript Purchase Order Form.
These forms must be filed within fourteen (14) days of the date of this letter.
Failure of Appellant(s) to comply with any of these requirements by the deadline will result
in the DISMISSAL of the case without further notice. 3rd Circuit LAR Misc. 107.2.
Counsel for Appellee
As counsel for Appellee(s), you must file:
1. Application for Admission (if applicable)
2. Appearance Form
3. Disclosure Statement (except governmental entities)
These forms must be filed within fourteen (14) days of the date of this letter.

Parties who do not intend to participate in the appeal must notify the Court in writing. This
notice must be served on all parties.
Attached is a copy of the full caption in this matter as it is titled in the district court. Please
review the caption carefully and promptly advise this office in writing of any discrepancies.

Very truly yours,
Patricia S. Dodszuweit, Clerk

By: s/Carmella
Case Manager
267-299-4928
cc: Mark E. Coyne
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STANDING ORDER REGARDING MOTIONS TO EXCEED THE PAGE
LIMITATIONS OF THE FEDERAL RULES OF APPELLATE PROCEDURE
Effective Immediately
PRESENT: McKEE, Chief Judge, and SLOVITER, SCIRICA, RENDELL, AMBRO,
FUENTES, SMITH, FISHER, CHAGARES, JORDAN, HARDIMAN, GREENAWAY,
JR, VANASKIE, ALDISERT, WEIS, GARTH, STAPLETON, GREENBERG,
COWEN, NYGAARD, ROTH, BARRY, and VAN ANTWERPEN, Circuit Judges
AND NOW, it being noted that motions to exceed the page/word limitations for
briefs are filed in approximately twenty-five percent of cases on appeal, and that seventyone percent of those motions seek to exceed the page/word limitations by more than
twenty percent;
Notice is hereby given that motions to exceed the page or word limitations for
briefs are strongly disfavored and will be granted only upon demonstration of
extraordinary circumstances. Such circumstances may include multi-appellant
consolidated appeals in which the appellee seeks to file a single responsive brief or
complex/consolidated proceedings in which the parties are seeking to file jointly or the
subject matter clearly requires expansion of the page or word limitations.
Accordingly, it is ORDERED that a three-judge Standing Motions Panel is hereby
appointed to rule on all motions to exceed the page/word limitations for briefs since the
page/word limitations, prescribed by Fed. R. App. P. 32(a)(7), should be sufficient to
address all issues in an appeal.
It is further ORDERED that Counsel are advised to seek advance approval of
requests to exceed the page/word limitations whenever possible or run the risk of
rewriting and refiling a compliant brief. Any request to exceed page/word limitations
submitted in the absence of such an advance request shall include an explanation of why
counsel could not have foreseen any difficulty in complying with the limitations in time
to seek advance approval from the panel.
This order shall not apply to capital habeas cases.
By the Court,
/s/ Theodore A. McKee
Chief Judge

Date: January 9, 2012

A True Copy :
A True Copy :

Marcia M . Waldron, Clerk

Marcia M . Waldron, Clerk
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
_______________________________
BOBBY BOYE,
v.

Petitioner,

Civ. No. 16-6024 (FLW)

UNITED STATES OF AMERICA,
Respondent.
_______________________________
NOTICE OF APPEAL
Notice is hereby given that Petitioner Bobby Boye hereby appeals to the
United States Court of Appeals for the Third Circuit from the November 20, 2018
Order (with accompanying Opinion) denying Petitioner’s motion to vacate, set
aside, or correct his sentence pursuant to 28 U.S.C. § 2255.
Respectfully submitted,

Michael Confusione

Michael Confusione (MC-6855)
Hegge & Confusione, LLC
P.O. Box 366
Mullica Hill, NJ 08062-0366
(800) 790-1550; (888) 963-8864 (fax)
mc@heggelaw.com

Dated: December 5, 2018

Counsel for Petitioner,
Bobby Boye
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BOBBY BOYE,
Petitioner,
v.
UNITED STATES OF AMERICA
Respondent.

:
:
:
:
:
:
:
:
:
:

Civ. No. 16-6024 (FLW)

ORDER

This matter having been brought before the Court by way of motion filed by petitioner
Bobby Boye (“Petitioner”), represented by counsel, under 28 U.S.C. § 2255, to vacate, set aside,
or correct a sentence imposed by a judgment of this Court, (ECF No. 1 & 1-1), the Court having
considered the parties’ submissions in connect with the motion, for the reasons stated in the
accompanying Opinion, and for good cause shown,
IT IS, on this 20th day of November 2018,
ORDERED that Petitioner’s motion to vacate, set aside, or correct his sentence, under 28
U.S.C. § 2255, is DENIED on the merits, and it is further
ORDERED that a Certificate of Appealability is DENIED, and it is further
ORDERED that the Clerk shall mark this case as CLOSED.

/s/ Freda L. Wolfson
FREDA L. WOLFSON
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BOBBY BOYE,

:
:
:
:
:
:
:
:
:
:

Petitioner,
v.
UNITED STATES OF AMERICA
Respondent.

Civ. No. 16-6024 (FLW)

OPINION

FREDA L. WOLFSON, U.S.D.J
I.

INTRODUCTION

Petitioner, Bobby Boye (“Boye”), is a federal prisoner proceeding, through his counsel,
with a motion to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255. For the
following reasons, Boye’s § 2255 motion is denied.
II.

BACKGROUND AND PLEADINGS

A. The Underlying Criminal Proceeding
Boye was arrested on June 19, 2014, pursuant to a Criminal Complaint that charged him
with one count of conspiracy to commit wire fraud, in violation of 18 U.S.C. § 1343, and one
count of wire fraud, in violation of 18 U.S.C. § 1849. See United States v. Boye, Crim. No. 15196, ECF No. 1. The Complaint alleged that beginning in July 2010, Boye was employed as an
international petroleum legal advisor for the Ministry of Finance of “Country A.” Id., Attach. B.,
¶ 1a. It alleged that in February 2012, Country A solicited bids for a multi-million-dollar
contract (the “contract”) to provide legal and tax accounting advice and assist with the drafting
of tax regulations. Id. ¶ 1b. In his role as a legal advisor to Country A, Boye served as a
member of the three-person committee responsible for reviewing and evaluating the bids for the
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contract. Id. In March 2012, Opus & Best Services LLC (“Opus & Best”), of which Boye was
the sole member, submitted a bid via email for the contract. Id. ¶ 1c. The Complaint alleged that
in the bid submitted by Opus & Best, Boye made a number of false representations, including:
“falsely claiming that Opus & Best was a legitimate law and accounting firm; and fraudulently
failing to disclose his affiliation with Opus & Best, in contravention of the no-conflict of interest
bidding requirements.” Id. ¶ 2. Based largely on Boye’s recommendation, Opus & Best was
awarded the contract by Country A in June 2012. Id. According to the Complaint, Country A
wired a total of $3,150,000 in contract payments to Opus & Best “which Boye diverted to his
own personal use to purchase numerous assets.” Id. ¶ 3.
On April 28, 2015, petitioner waived indictment and agreed to plead guilty to a one-count
Information for conspiracy to commit wire fraud in violation of 18 U.S.C. § 1843 and 18 U.S.C.
§ 1849. See Crim. No. 15-196, ECF Nos. 19-23. The plea agreement included a stipulation that
Boye’s offense level under the United States Sentencing Guidelines would be 24. Crim. No. 15196, ECF No. 23, at 10. As part of that calculation, the parties stipulated that “Specific Offense
Characteristic § 2B1.1(b)(1)(J) applies because the aggregate loss amount is greater than
$2,500,000 but not more than $7,000,000. This Specific Offense Characteristic results in an
increase of 18 levels.” Id. The parties further agreed that neither Boye nor the Government
would “argue for the imposition of a sentence outside the Guidelines range that results from the
agreed total Guidelines offense level” nor would either party “seek or argue for any upward or
downward departure, adjustment, or variance not set forth [in the Agreement].” Id. at 10, 11.
The plea agreement additionally provided that Boye “agrees to make full restitution for all losses

2
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. . . to Country A in the amount of $3,510,00.” Id. at 3. 1
Boye was sentenced by this Court on October 15, 2015 to a prison term of 72 months.
Crim. No. 15-196, ECF No. 27. Boye was additionally ordered by the Court to pay restitution in
the amount of $3,510,000, on which interest was waived. Id.
At the sentencing hearing, this Court first addressed the amount of restitution to be paid
to Country A, acknowledging that the parties stipulated in the plea agreement to a restitution
amount of $3,150,000 and noting that:
In any event, there would still be the issue of offsetting [Country A]
as to any kind of legitimate services that were actually provided by
Mr. Boye. Nothing has really been presented to me at this point and
it would be very difficult to determine whether there would be
offsets to it based upon the services that he gave or not.
Therefore, under the statute this would obviously complicate and
prolong the sentencing process and would require additional
hearings, and, therefore, balancing of the factors, that will not be
awarded either.
Crim. No. 15-196, ECF No. 42, 8:1–12.
The parties then argued their sentencing positions. Boye’s counsel argued for a sentence
at the bottom of the Guidelines range—63 months. Id. at 16:17–19. In so arguing, counsel
acknowledged Boye’s criminal history and Boye’s admission “that the company he created in
order to submit this international tax consultant bid was fraudulent.” Id. at 16:21 to 17:15.
Nevertheless, Boye’s counsel argued that a sentence at the bottom of the Guidelines range was
appropriate because, ultimately, Country A benefited from the work product produced by Boye
and Country A continues to use that work product. Id. at 17:16–25. Counsel argued that the fact
that Boye completed the services contemplated by the contract distinguished this case from other

1

Based on this stipulation, the Presentence Report also recommend a restitution amount of
$3,150,000.
3

Case
Case:
3:16-cv-06024-FLW
18-3662 Document:
Document
003113104885
14 Filed 11/20/18
Page: 4 Page
Date4 Filed:
of 15 PageID:
12/10/2018
1579

cases of fraud and that not crediting Boye for the services he provided would act as “somewhat
of an unjust enrichment.” Id. at 18:7 to 19:20.
The government argued for a sentence at the top of the Guidelines range. With respect to
Boye’s request that his sentence reflect a credit for the services he provided to Country A, the
government contended that the provision of services did not mitigate Boye’s crimes because had
he not performed those services “he wouldn’t have gotten the continuous payments under the
contract.” Id. at 27:2 to 27:12. The government also cited to the commentary on § 2B1.1 of the
Sentencing Guidelines, which do not permit a defendant who made “false representations as to
the licensing of particular professionals” to receive any credit for those services on the amount of
loss. Id. at 27:13 to 27:21. The government contended that this rule applied here because
there is a special kind of abuse of trust and a special kind of
manipulation that occurs when an individual is posing as a trusted
licensed accredited individual. Here he was posing as various
licensed accountants who claimed were CPAs, other attorneys, and
he needed to create an aura of expertise in order to get the contract,
and then once he had the contract to ensure the continued payments
in installments under the terms of the contract.
Id. at 27:23 to 28:6.
The Court rejected Boye’s argument for a credit for legal services provided to Country A
and in applying the § 3553(a) factors, rejected Boye’s position:
And the victim here, the country, the fact that they received services
that you described as services that are still being used and good
services doesn’t mitigate the crime. One, it was of course important
that you perform the services because otherwise Opus & Best would
have been terminated if they weren’t providing services, but
moreover its not novel to me.
Id. at 37:12–19 (emphasis added). Based on this reasoning and application of the other § 3553(a)
factors, the Court determined that a sentence at the top of the Guidelines range was appropriate.
On October 15, 2015, petitioner filed a Notice of Appeal. Crim. No. 15-196, ECF No. 32.
4
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The government moved to enforce the appellate waiver set forth in the plea agreement and
summary affirmance was granted by the Third Circuit on January 28, 2016. (ECF No. 1-1, at
A124.)
B. The § 2255 Motion
On September 28, 2016, Boye, acting through counsel, filed the present motion under 28
U.S.C. § 2255 to vacate, set aside, or correct his sentence. (ECF No. 1.) In his motion, Boye
asserts three grounds for relief, each framed as a claim of ineffective assistance of counsel. (See
ECF Nos. 1 & 1-1.) Petitioner first contends that his counsel was deficient because he did not
argue for the application of Sentencing Guideline § 2B1.1, Application Note 3(E)(i), which
provides that “Loss shall be reduced by . . . the services rendered, by the defendant or other
persons acting jointly with the defendant, to the victim before the offense was detected” or
advise the Court that Boye did not “pose” as a licensed professional and, thus, was entitled to a
credit for legal services he provided to Country A on the amount of loss. (ECF No. 1-1, at 15–
17.) As part of this claim, Boye asserts that his counsel should have presented to the Court
evidence of the work product created by petitioner for Country A and advised the Court that
Boye had retained Peter Chen, a licensed CPA to perform part of the contracted for work. (Id. at
17–18.)
Boye also argues that his counsel was ineffective by advising him to assent to the plea
agreement which stipulated to an incorrect loss figure. Finally, Boye asserts that his counsel was
deficient for not arguing for a lower restitution amount, again based on the fact that Country A
received satisfactory legal services. In further support of his motion, Boye submitted to the
Court two certifications which detail his interactions with counsel and the documentation Boye
provided to counsel of the legal services that were rendered to Country A. (ECF Nos. 2, 7.)

5
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The government filed an Answer opposing Boye’s § 2255 motion, in which it argues that
counsel’s performance was not deficient and that Boye failed to meet his burden of showing that
he was prejudiced by any alleged deficiency of counsel. (ECF No. 10.)
III.

STANDARD OF REVIEW

To grant relief on a federal prisoner’s motion to vacate, set aside, or correct a sentence
under 28 U.S.C. § 2255, the Court must find that “there has been such a denial or infringement of
the constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack.”
28 U.S.C. § 2255(b). “In considering a motion to vacate a defendant’s sentence, ‘the court must
accept the truth of the movant's factual allegations unless they are clearly frivolous based on the
existing record.’” United States v. Booth, 432 F.3d 542, 545 (3d Cir. 2005) (quoting Gov't of V.I.
v. Forte, 865 F.2d 59, 62 (3d Cir. 1989)). A district court “is required to hold an evidentiary
hearing ‘unless the motion and files and records of the case show conclusively that the movant is
not entitled to relief.’” Id. at 545–46 (quoting Forte, 865 F.2d at 62).
Boye’s arguments are framed as claims for ineffective assistance of trial counsel. (See
ECF No. 1.) The Sixth Amendment guarantees defendants effective assistance of counsel during
critical portions of a criminal proceeding. See Lafler v. Cooper, 566 U.S. 156, 165 (2012). The
Supreme Court, in Strickland v. Washington, 466 U.S. 668 (1984), articulated a two-prong
burden for demonstrating the ineffectiveness of counsel: (1) that, considering all relevant
circumstances, counsel’s performance fell below an objective standard of reasonableness and (2)
that the petitioner suffered prejudice as a result. Id. at 687–96; see also Preston v.
Superintendent Graterford SCI, 902 F.3d 365, 379, 382 (3d Cir. 2018); Grant v. Lockett, 709
F.3d 224, 232 (3d Cir. 2013).
In addressing the first prong, the petitioner “must identify the acts or omissions of

6
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counsel that are alleged not to have been the result of reasonable professional judgment.”
Strickland, 466 U.S. at 690. Judicial scrutiny of counsel's conduct must be “highly deferential.”
See id. at 689. “[C]ounsel is strongly presumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable professional judgment.” Id. at 690. The
reviewing court must make every effort to “eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the time.” Id. at 689. Counsel’s strategic choices made after thorough
investigation of the relevant law and facts are “virtually unchallengeable,” while choices made
with less than entirely thorough investigation “are reasonable precisely to the extent that
reasonable professional judgments support the limitations on investigation.” Id. at 690–91; see
also Rolan v. Vaughn, 445 F.3d 671, 682 (3d Cir. 2006); Gov't of V.I. v. Weatherwax, 77 F.3d
1425, 1432 (3d Cir. 1996). Whether counsel acted in a manner that was deficient is measured by
a standard of “reasonableness under prevailing professional norms.” Strickland, 466 U.S. at
687–88; see also Wiggins v. Smith, 539 U.S. 510, 521 (2003).
The second prong of the Strickland test requires the petitioner to affirmatively prove
resulting prejudice. See 466 U.S at 693. Prejudice is generally found where “there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Id. at 694. A reasonable probability is “a probability sufficient to
undermine confidence in the outcome.” Id.; see also McBride v. Superintendent, SCI Houtzdale,
687 F.3d 92, 102 n.11 (3d Cir. 2012). “This does not require that counsel's actions more likely
than not altered the outcome, but the difference between Strickland's prejudice standard and a
more-probable-than-not standard is slight and matters only in the rarest case. The likelihood of a
different result must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86,

7
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111–12 (2011) (internal quotation marks and citation omitted). In the context of sentencing,
prejudice exists where the inadequate performance affected the criminal defendant’s sentence.
United States v. Hankerson, 496 F.3d 303, 310 (3d Cir. 2007).
In the context of plea agreements, the prejudice requirement “focuses on whether
counsel’s constitutionally ineffective performance affected the outcome of the plea process.”
Hill v. Lockhart, 474 U.S. 52, 59 (1985). “[T]he defendant must show that there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would have
insisted on going to trial.” Id.; see also Lee v. United States, 137 S. Ct. 1958, 1965 (2017);
Lafler v. Cooper, 566 U.S. 156, 162-63 (2012); United States v. Jesus-Nunez, 576 F. App’x 103,
105 (3d Cir. 2014). In considering whether the prejudice prong has been satisfied, the Court
must consider the strength of the underlying evidence. See Saranchak v. Beard, 616 F.3d 292,
311 (3d Cir. 2010).
The Strickland Court made clear that a court may apply the two prongs in whatever order
it sees fit. 466 U.S. at 697 (“[A] court need not determine whether counsel’s performance was
deficient before examining the prejudice suffered by the defendant as a result of the alleged
deficiencies . . . . If it is easier to dispose of an ineffectiveness claim on the ground of lack of
sufficient prejudice . . . that course should be followed.”); see also Rainey v. Varner, 603 F.3d
189, 201 (3d Cir. 2010).
IV.

DISCUSSION

A. Credit Against Loss
Boye first contends that his counsel was ineffective because he failed to argue to the
Court at sentencing that Boye is entitled to a credit on the calculation of loss for the satisfactory
legal services he performed for Country A. This failure, Boye contends, impacted his sentence

8
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because “the sentence was based primarily on the ‘loss’ that the District Court found.” (ECF No.
1-1, at 26.)
Boye’s position is untenable. Boye contends that his counsel should have objected to the
amount of loss that was calculated for the purpose of determining his offense level under the
Sentencing Guidelines. However, Boye’s offense level was calculated and stipulated to by both
Boye and the government in the plea agreement and, as part of that stipulated offense level, the
parties agreed that “Specific Offense Characteristic § 2B1.1(b)(1)(J) applies because the
aggregate loss amount if greater than $2,500,000 but not more than $7,000,000.” Crim. No. 15196, ECF No. 23 at 10. The parties further agreed “that the Court should sentence [Boye] within
the Guidelines range that results from the total Guidelines offense level set forth below” and
“that neither party will argue for the imposition of a sentence outside the Guidelines range that
results from the agreed total Guidelines offense level.” Id. His counsel acted in accordance with
that agreement by arguing that the legal services Boye provided to Country A entitled him to a
sentence at the low-end of the Guidelines range under 18 U.S.C. § 3553. Had counsel argued for
a lower offense level under Boye’s theory, he would have breached the plea agreement, putting
Boye at risk of a higher sentence. See Bass v. United States, No. 11-2205, 2011 WL 4962185, at
*3 (D.N.J. Oct. 17, 2011).
Putting aside the potential breach of the plea agreement, the Court does not find that
Boye’s counsel was deficient by not arguing to the Court that the amount of loss should have
included a credit for the legal services he provided to Country A. Sentencing Guideline § 2B1.1
governs, inter alia, crimes of fraud. See U.S. Sentencing Guidelines Manual, § 2B1.1 (U.S.
Sentencing Comm’n 2003). Under that section, a defendant’s base offense level will increase
depending on the amount of loss suffered by the victim of the fraud. Id. § 2B1.1(b)(1). “Loss”

9
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under this section “is the greater of actual loss or intended loss.” Id., Application Note 3(A).
Generally, “[l]oss shall be reduced by . . . the services rendered, by the defendant or other
persons acting jointly with the defendant, to the victim before the offense was detected.” Id.,
Application Note 3(E)(i).
Nevertheless, the Application Notes set forth that in cases in which “services were
fraudulently rendered to the victim by persons falsely posing as licensed professionals . . . loss
shall be the amount paid for the . . . services . . . rendered . . . with no credit provided for the
value of those [services].” Id., Application Note 3(F)(v). In enacting this provision, the
Commission noted that the rule was intended to reverse case law that permitted credit for
services provided by persons posing as licensed professionals. U.S. Sentencing Guidelines
Manual, appx. C, vol. II, at 179-80 (U.S. Sentencing Comm’n 2003). Moreover, “[t]he
Commission determined that the seriousness of these offenses and the culpability of these
offenders is best reflected by a loss determination that does not credit the value of the unlicensed
benefits provided.” Id. at 179-80. The provision further “eliminate[d] the additional burden that
would be imposed on courts if required to determine the value of these benefits.” Id. at 180.
Since the enactment of Application Note 3(F)(v) in 2003, few courts have considered its
scope. Several courts have applied it in straightforward settings, i.e., where a defendant poses as
a licensed professional and he or she does not, in fact, maintain such a license. See United States
v. Bennett, 453 F. App’x 395, 396–97 (4th Cir. 2011) (affirming district court decision not to
credit amount of loss for work provided by defendant who posed as a licensed physician); United
States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (affirming district court decision not to credit
amount of loss for legal services provided by defendant who posed as a licensed attorney);
United States v. Curran, 525 F.3d 74, 82 (1st Cir. 2008) (affirming decision not to award any
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credit to defendant naturopath who posed as a licensed physician for services rendered); United
States v. Aronowitz, 151 F. App’x 193, 194–95 (3d Cir. 2005) (upholding district court’s finding
that victims suffered monetary loss where defendant dentist fraudulently charged for root canals
performed by dental assistants). The Court is unaware of any case similar to that at bar where
the defendant is a licensed attorney who poses as a firm of licensed attorneys and certified public
accountants.
Counsel’s decision not to object to the calculation of loss and Boye’s offense level at
sentencing was not unreasonable. The Application Note makes clear that where a defendant
impersonates a licensed professional, he is not entitled to a credit for services provided when
calculating the amount of loss at sentencing. U.S. Sentencing Guidelines, appx. C, vol. II, at
179-80. In the bid he fraudulently submitted to Country A as Opus & Best, Boye impersonated a
firm of licensed attorneys and accountants. As such, under a plain reading of the Application
Note, Boye would not have been entitled to a credit for the services rendered on the amount of
Loss to Country A.
Nevertheless, Boye asserts that because he is a licensed attorney, he was not
impersonating or “posing” as an attorney for the purposes of the Application Note. Boye
contends he could not impersonate the attorneys and accountants purportedly employed by Opus
& Best because they are not real people. Such a reading of the statute would render Application
Note 3(F)(v) ineffective against defendants who, in addition to claiming they are a licensed
professional, take on a new identity as well. Boye’s crimes are exactly the type and purpose
contemplated by the Commission to fall under Application Note 3(F)(v). Boye abused a position
of trust when he defrauded Country A by submitting the fraudulent bids and thereafter, in his
role as a legal advisor, recommending Country A hire Opus & Best. And, importantly,
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calculating the value of the services rendered by Boye in perpetuating his fraud would require
additional submissions and hearings to determine the value of the services provided by Boye—
proceedings that would waste valuable judicial resources.
Furthermore, Boye has failed to show that he suffered any prejudice as a result of the
alleged deficient performance of his counsel. Indeed, Boye never explicitly states how he was
prejudiced by the alleged erroneous calculation of loss and argues only that but for counsel’s
errors, the result of his case would have been different. This is insufficient to show prejudice.
Indeed, in the context of a claim for ineffective assistance of counsel at sentencing, a petitioner
must show that he received a harsher sentence as a result of counsel’s deficiencies. See Glover v.
United States, 531 U.S. 198, 203–04 (2001) (noting that any increase in sentence that results
from the deficient performance of counsel can constitute prejudice under Strickland); see also
Hankerson, 496 F.3d at 310. Boye makes no argument that if a credit for services rendered was
taken from the amount of loss, a lower offense level would have been calculated or that he would
have been subjected to a lesser sentence. In other words, Boye does not set forth what the
purported off-set amount would be such that his sentence would have been materially impacted.
Thus, as Boye has failed to meet his burden on either the deficiency or prejudice prong
on his claim of ineffective assistance of counsel at sentencing, this claim is denied.
B. Plea Agreement
Boye next argues that his counsel was further deficient “in counseling defendant to
stipulate (in the plea agreement) to a ‘loss’ figure that contravenes . . . governing law.” (ECF
No. 1-1, at 20.) As discussed in the preceding section, the amount of loss used to determine
Boye’s offense level was not in violation of the Sentencing Guidelines and, indeed, properly
applied Application Note 3(F)(v) by not providing Boye a credit for legal services provided to
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Country A while impersonating a licensed professional. Just as counsel was not deficient in not
objecting to this calculation of loss at sentencing, he was not deficient in advising Boye to
stipulate to the amount of loss in the plea agreement. Thus, this claim for ineffective assistance
of counsel must also fail.
Equally fatal to Boye’s claim of ineffective assistance related to the plea agreement is
Boye’s failure to allege any prejudice that resulted from this alleged deficiency of counsel. A
defendant may be prejudiced by his counsel’s erroneous advice to enter into a plea agreement
where he demonstrates that there is a reasonable probability that he would have gone to trial had
he been correctly advised. Hill, 474 U.S. at 59. Boye makes no such allegation and, indeed,
does not deny his guilt for the crimes committed. At no point in his briefing does Boye assert
that he would have proceeded to trial on these charges.
Because Boye cannot show that his counsel was deficient in advising him to assent to the
plea agreement or that he prejudice by that advice, this claim for relief is denied.
C. Calculation of Restitution Award
Finally, Boye argues that his counsel was deficient by not arguing that the restitution
amount should have been limited to Country A’s “actual loss.” (ECF No. 1, at 21). Specifically,
Boye contends that the restitution amount should have included credit for legal services provided
to Country A.
Even if petitioner can demonstrate that this alleged error meets the Strickland standard,
attacks on an award of restitution are not cognizable on a § 2255 motion to vacate or set aside a
petitioner’s sentence. The plain language of § 2255 “indicates that the statute only applies to ‘[a]
prisoner in custody . . . claiming the right to be released.’” United States v. Trimble, 12 F. Supp.
3d 742, 745 (E.D. Pa. 2014) (alterations in original) (quoting 28 U.S.C. § 2255)). The Third
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Circuit has held that an order to pay restitution “is not the sort of ‘significant restraint on liberty’
contemplated in the ‘custody’ requirement of the federal habeas corpus statutes.’” Id. (quoting
Obado v. New Jersey, 328 F.3d 716, 718 (3d Cir. 2003)); see also United States v. Ross, 801
F.3d 374, 380–81 (3d Cir. 2015).
This reading of § 2255 applies even where, as here, petitioner brings other claims
challenging his custody. Kaminsky v. United States, 339 F.3d 84, 87–89 (2d Cir. 2003). As the
Second Circuit set forth:
There is . . . no reason why the presence of a plausible claim against
a custodial punishment should make a noncustodial punishment
more amenable to collateral review than it otherwise might be. . . .
[T]he mere fact that the sentencing court chose to impose
incarceration on a defendant in addition to restitution does not, as to
the restitution order, distinguish that defendant from someone who,
having been convicted, received a punishment that did not include
any custodial element.
Id. at 89. The same reasoning applies where a challenge to a restitution order is brought as an
ineffective assistance of counsel claim. Trimble, 12 F. Supp. 3d at 746 (“[A] challenge to a
restitution order brought under the guise of an ineffective assistance of counsel claim is also not
cognizable in a habeas petition because it does not seek relief from custody.”); see also Awe v.
United States, No. 15-8155, 2017 WL 1157865, at *4 (D.N.J. Mar. 27, 2017) (collecting cases).
Accordingly, Boye’s claim for ineffective assistance of counsel related to the calculation
of restitution is dismissed as it is not cognizable as a claim under § 2255.
V.

CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. § 2253(c), a litigant may not appeal a final order in a § 2255 proceeding
unless the judge or a circuit justice issues a certificate of appealability (“COA”). That section
further directs courts to issue a COA “only if the applicant has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see also 28 U.S.C. § 2255(d). “A
14
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petitioner satisfies this standard by demonstrating that jurists of reason could disagree with the
district court’s resolution of his constitutional claims or that jurists could conclude the issues
presented are adequate to deserve encouragement to proceed further.” Miller-El v. Cockrell, 537
U.S. 322, 327 (2003). In this case, the Court denies a certificate of appealability because jurists
of reason would not find it debatable that Boye has failed to make a substantial showing of the
denial of a constitutional right.
VI.

CONCLUSION

For the foregoing reasons, Boye’s § 2255 motion will be denied on the merits. Although
courts considering § 2255 motions are generally directed to hold evidentiary hearings, it is
apparent from the arguments before the Court and the record of the underlying criminal
proceeding that, regardless of the evidence adduced at such a proceeding, Boye would not be
entitled to any relief based on his motion. See Booth, 432 F.3d at 545. An appropriate order will
be entered.

DATED: November 20, 2018

Freda L. Wolfson
FREDA L. WOLFSON
United States District Judge
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Dear Counsel:
A notice of appeal has been filed from the final order of the District Court denying a motion to
vacate, set aside or correct sentence pursuant to 28 U.S.C. Section 2255, or a related motion filed
pursuant to Fed. R. Civ. P. 60(b). An appeal from such an order may not proceed to
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application within twenty-one (21) days of the date of this letter. If appellant does not file an
application for a certificate of appealability, appellant's notice of appeal will be deemed to be
such an application and will be submitted by the Clerk of this Court to a panel of the Court for
consideration. Any response in opposition to issuance of a certificate of appealability must be
filed no later than fourteen (14) days after service of appellant's application or, if no formal
application is filed, within thirty-five (35) days of the date of this letter. Appellant may file a
reply no later than ten (10) days after service of any response in opposition.
If the Court grants the application for a certificate of appealability, the Clerk will issue a briefing
schedule. The appeal will be heard on the original record. 3rd. Cir. LAR 30.2. If the appellant is
indigent, counsel will be appointed on behalf of the appellant under the Criminal Justice Act,
unless the Court instructs otherwise. 18 U.S.C. Section 3006A(a)(2)(B); IOP 10.3.2.
If the Court denies the request for a certificate of appealability, you may seek review in the
United States Supreme Court by filing a petition for writ of certiorari. Contact the Supreme
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Effective December 15, 2008, the Court implemented the Electronic Case Files
System. Accordingly, attorneys are required to file all documents electronically.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT
BOBBY BOYE,
Petitioner-Appellant,
v.
UNITED STATES OF AMERICA,
Respondent.

:
:
:
:
:
:
:
:
:
:

NO. 18-3662
On appeal from a final order denying
relief pursuant to 28 U.S.C. § 2255
of the United States District Court
for the District of New Jersey,
No. 3-16-cv-06024 (FLW)

PETITIONER BOBBY BOYE’S APPLICATION FOR A
CERTIFICATE OF APPEALABILITY
Petitioner Bobby Boye asks the Court to review whether he received
ineffective assistance of trial counsel warranting a new sentencing hearing in his
case. Reasonable jurists can disagree on whether petitioner’s (defendant’s) counsel
argued the correct federal law governing calculation of the “loss” in this unusual
wire fraud case where a highly-educated and licensed global attorney (Mr. Boye)
“posed” as a larger, multi-person law firm but, it is undisputed, prepared and
provided to victim Timor-Leste (“Country A” in the District court’s decision), the
sophisticated legal and regulatory work contracted for -- work that Timor-Leste
praised as excellent and continues using today. 1

Attached hereto in further support of this Application are the District court’s
November 20, 2018 Decision (Ex. A) and the Certification (Ex. B), Supplemental
1

1

Case: 18-3662

Document: 003113121462

Page: 2

Date Filed: 12/31/2018

The Charges against Petitioner
1.

Mr. Boye had been employed as an international petroleum legal

advisor for Timor-Leste’s Ministry of Finance since 2010.
2.

In February 2012, Timor-Leste solicited bids for multi-million dollar

contracts to provide tax regulation and tax accounting services for the country. In
his role as the Petroleum Tax Law Advisor to the Ministry of Finance of TimorLeste, Mr. Boye served as a member of a three-person committee responsible for
evaluating bids submitted by interested parties for the contract. Successful
contractors were selected at the sole discretion of the Minister of Finance.
3.

In March 2012, a company called “Opus & Best Services LLC”

submitted a bid for the contract. The company appeared to be composed of several
lawyers and other professionals. In reality, Mr. Boye was the sole member.
Timor-Leste awarded Opus & Best the contract in June 2012.
4.

The Government charged Mr. Boye with one count of conspiracy to

commit write fraud and one count of wire fraud based on false representations in
the bid that Mr. Boye submitted via the fictitious “Opus & Best,” including:
“falsely claiming that Opus & Best was a legitimate law and accounting firm; and

Certification (Ex. C), and Reply Certification (Ex. D) of Bobby Boye filed in
support of his 2255 Petition below.
2

Case: 18-3662

Document: 003113121462

Page: 3

Date Filed: 12/31/2018

fraudulently failing to disclose his affiliation with Opus & Best, in contravention of
the no-conflict of interest bidding requirements.”
5.

Petitioner acknowledged deceiving Timor-Leste in procuring the

contract.2 He pleaded guilty to conspiracy to commit wire fraud in violation of 18
U.S.C. § 1843 and 18 U.S.C. § 1849. The plea agreement that Mr. Boye’s
assigned trial lawyer counseled him to sign stipulated to an offense level of 24, 18
of which were based on a stipulation that the “aggregate loss” caused to TimorLeste “is greater than $2,500,000 but not more than $7,000,000.” Mr. Boye was
sentenced to 72 months imprisonment as a result of this loss calculation (but for
the 18 point increase for the loss calculation, Mr. Boye’s sentencing range would
have been as low as a probationary sentence).
Mr. Boye’s arguments in his 2255 Petition
6.

Petitioner argued that his trial counsel was constitutionally deficient

by failing to argue to the sentencing court the correct federal law on how to
calculate the “loss” caused to Timor-Leste by defendant’s deception. Counsel

Defendant admitted during the plea colloquy that he created “Opus & Best for the
purpose of bidding for the contract.” He “author[ed] several fraudulent documents
submitted by Opus & Best to” Timor-Leste to support Opus & Best’s “bid for the
contract.” Defendant “pa[id] a relative to create a website for Opus & Best, which
contained numerous misrepresentations, including but not limited to, false claims
regarding Opus & Best’s credentials and experience…” Defendant did this to
induce Timor-Leste to award him the contracts. (Plea Transcript (1T) 27:10-25).
3
2
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• Failed to raise during plea bargain and argue at sentencing that Sentencing
Guideline § 2B1.1, Application Note 3(E)(i), which provides that “Loss shall
be reduced by . . . the services rendered, by the defendant or other persons
acting jointly with the defendant, to the victim before the offense was
detected,” applied and shows that the “loss” caused to Timor-Leste was
nothing or certainly far less than “greater than $2,500,000 but not more than
$7,000,000”;
• Failed to argue that Boye did not “pose” as a licensed professional because
he is a licensed and highly-educated lawyer. 3 He thus was entitled to credit,

The Presentence Report confirmed that defendant was an attorney admitted to
practice law in the State of New York. (PSR 7). Defendant completed his
secondary education at the Annunciation Grammar School, Ikere, Nigeria, in 1978.
He attended the University of Ile-Ife located in Osun State, Nigeria. He earned a
Barrister at Law Degree from the Nigerian Law School, Victoria Island, Legos,
Nigeria, and was subsequently enrolled as a Barrister and Solicitor of the Nigerian
Supreme Court. Once in the United States, defendant attended University of
California, Los Angeles (UCLA) Law School between August 1997 and May
1998, and earned a Master of Laws (LLM) degree on May 22, 1998. On May 24,
2000, defendant earned a Master of Business Taxation from University of Southern
California (USC). (PSR 22-23). Before being employed with the Government of
Timor-Leste as an International Petroleum Advisor, defendant held numerous
positions, including a Senior Business Leader in the Tax Division with Master
Card Services, Purchase, New York; Global Tax Director at 3-D Systems in Los
Angeles; and Manager of Mergers, Acquisitions and Tax with KPMG, San
Francisco. Defendant worked as a Registered Representative (RR) from 19992001 for Morgan Stanley DW Inc. at the Woodland Hills, California branch office.
(PSR 22-23).
3

4
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per Sentencing Guideline § 2B1.1, Application Note 3(E)(i), for the
sophisticated legal work he provided to Timor-Leste;
• Failed to present to the District court the substantial legal and regulatory
work that Mr. Boye prepared and provided to Timor-Leste under the three
contracts in question – work that Timor-Leste praised as excellent and
continues using today;
• Misadvised Mr. Boye to accept a plea agreement that stipulated to a “loss”
figure that contravenes governing federal sentencing law by failing to credit
Mr. Boye for the legal and regulatory work he was qualified to prepare and
indeed provided to the victim;
• Failed to raise during plea bargain or argue at sentencing that the bid
solicitation document issued by Timor-Leste (Exhibit A of the Certification
marked as Exhibit B herewith) – other than requiring expertise in areas such
as tax accounting, tax auditing and tax law governing the oil and gas
industry – did not require the possession of a law license or any licenses
whatsoever as a pre-condition for submitting a bid;
• Failed to raise at plea bargain or argue at sentencing that there is no law in
Timor-Leste – being the place where the contracts were executed (not in the
United States) – requiring a person to possess a certain license as a precondition for writing tax regulations or interpretive guidelines, and perform
5
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a transfer pricing study (the subjects of the three contracts awarded to Opus
& Best LLC);
• Failed to raise at plea bargain and at sentencing that the allegedly misleading
bid submitted by Opus & Best LLC was in relation to one of the contracts
(TDA Regulations), and that the two subsequent contracts awarded by
Timor-Leste (Interpretative Guidelines and Transfer Pricing) were no-bid
contracts and completely separate from the contract associated with the
misleading bid forming the subject of the criminal complaint against Mr.
Boye.
7.

Trial counsel’s deficiencies and misadvice to Mr. Boye on how the

law applied to his case resulted directly in the 72-month sentence premised almost
entirely on the “loss” calculation.
8.

Defendant argued, in his 2255 petition, that his trial counsel failed to

understand the unusual circumstances of this case. Unlike the typical wire fraud
claim where a defendant induces the victim to pay for goods or services that the
defendant never provides, Mr. Boye prepared and provided to Timor-Leste the
work called for by the contracts – the sophisticated legal and tax accounting advice
and regulatory work. Though Mr. Boye admitted duping Timor-Leste into
awarding him the contracts under the guise of “Opus & Best” and accepted
6
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responsibility for this deceit, Mr. Boye was fully capable of performing and
performed the sophisticated legal work called for.
9.

Even the District court acknowledged that the laws and regulations,

and accompanying guidelines and “Transfer Pricing,” that defendant prepared and
provided to Timor-Leste was expertly done (this work was attached to Mr. Boye’s
Certification filed below and is attached hereto as Ex. B). Timor-Leste continued
paying “Opus & Best” for the work in installments as the work was produced, in
accordance with the benchmarks prescribed by the contracts. The work that
defendant provided to Timor-Leste under the first contract was so outstanding, in
fact, that Timor-Leste simply hired “Opus & Best” two more times in second and
third “no-bid” contracts. These second and third contracts (“Transfer Pricing
Study Report" and “Interpretative Guidelines for TDA & TBUCA”) were awarded
to “Opus & Best” without any bids because of the excellent work that Mr. Boye
produced per the first contract (“Taxes and Duties Regulations and Taxation of
Bayu-Undan Contractors Act”). And Timor-Leste continued paying for the work
as it was produced.
10.

Defendant trial counsel – both at the time of plea bargain negotiation

and at sentencing – failed to argue that these facts affected the calculation of the
“loss” that Timor-Leste suffered. Counsel did not even submit to the U.S.
Attorney during plea bargain negotiation nor the District Court the sophisticated
7
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work product that the defendant provided to Timor-Leste under the three contracts
(Ex. B, attached). Nor did counsel advise the U.S. Attorney or the District court
that the defendant retained other professionals like Peter Chen, a licensed attorney
and CPA, to help prepare the work for Timor-Leste.
http://www.zhonglun.com/En/lawyer_298.aspx (profile page for Peter Guang
Chen, Partner in the Hong Kong Office of Zhong Lun Law Firm, and including
under “Representative Cases,” “Recently, Mr. Chen has been engaged by the
Ministry of Finance of a South Asian nation to draft the country’s tax regulations
and to provide consulting on international tax matters.”) Nor did counsel provide
the sentencing court with the subcontract agreements, billings, and evidence of
payments by defendant to Mr. Chen and the other professionals hired as part of the
team performing the contracts with Timor-Leste. Nor did counsel tell the court
that the face value of the three contracts was $4.9 Million. $3.5 Million was paid
to defendant by Timor-Leste – $1.4 Million less than the value of the services that
defendant and his team provided to Timor-Leste. Such professional deficiencies
were exhibited by trial counsel throughout the plea bargain process.
11.

These facts should have been brought to the sentencing court’s

attention because they affected calculation of the “loss” under the governing
sentencing guidelines. Instead, Attorney Thomas counseled Mr. Boye to sign a
plea agreement that stipulated that “the aggregate loss amount is greater than
8
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$2,500,000 but not more than $7,000,000” causing “an increase of 18 levels” and,
consequently, a giant increase in the length of Mr. Boye’s sentence.
12.

By the time sentencing day arrived, it was too late to argue these facts.

Nothing in the Presentence Report addressed the fact that defendant provided value
back to Timor-Leste in exchange for the monies paid to him, or addressed the
outstanding sum of $1.4 million that Timor-Leste owed to defendant under the
second and third contracts for the work defendant provided under these contracts
(work that Timor-Leste continues to use and benefit from). Though trial counsel’s
Sentencing Memorandum finally noted, “[t]he penultimate question Your Honor
will resolve on Thursday, October 15, 2015, at 11:00am is What sentence should
Mr. Boye receive when the fraud he committed was in the acquisition of a contract,
but he delivered the work-product to the victim, the victim has never complained
about the work-product and continues to use it, and the victim will be made
[whole] by seized property and restitution?,” Mr. Thomas had already counseled
Mr. Boye to stipulate to a loss that called for a sentencing range of at least 63
months in prison (see District court decision at 3, Ex. A). The District court
rejected attorney Thomas’ last minute “argument for a credit for legal services
provided to” Timor-Leste, ruling, consistent with the stipulation and Presentence
Report, that the “loss” was the entire amount of the money that Timor-Leste paid
to Mr. Boye with no credit for the work that defendant provided back:
9
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We all know that you placed yourself in a tremendous conflict of
interest and you understood that which is why you hid it so well. But
it wasn't just you presenting that this was an Opus & Best with one
man at the top -- not you, whoever you wanted to claim it was going
to be -- but you had a host of professionals that you represented to be
part of this company with resumes to match that would indicate they
were looking at a multi-million dollar contract of work that was going
to go forward to give them advice both from an accounting and legal
perspective, which is why when you created this company you didn't
just make it a two or three-person company. You presented it as a
dozen people, 20 people who could perform all these different
services.
Because as we know when you are talking about something of this
level nobody goes out and hires the solo practitioner out there with the
shingle out, but looks for the big firms that have many individuals that
can perform the different kinds of work at any given time. So you
very well plotted out what it would be that would be necessary to
convince, one, the other two on the committee to make a
recommendation and ultimately the country to accept this sham
company.
So let's not be fooled today that if you just said, I could do all the
work for you, that they would have said, great, come in, do
everything, be our advisor, be everything else too, a one-man-show.
[Sentencing Transcript (2T) 35:1-36:25]
13.

The District court said that defendant’s preparation and

presentation of the work to Timor-Leste did not “mitigate the crime.”
And the victim here, the country, the fact that they received services
that you described as services that are still being used and good
services doesn't mitigate the crime. One, it was of course important
that you perform the services because otherwise Opus & Best would
have been terminated if they weren't providing services, but moreover
it's not novel to me.
10
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I have sat and seen many defendants in fraud cases obtaining contracts
from government. Here it's generally here in the US. This happens to
be a foreign country. But obtaining contracts that are sent out for
bidding and obtaining them through fraud or bribes. And in virtually
all of those cases they did the work. Whether it was a demolition
contractor, or whoever it might have been, it wasn't a mitigating factor
because they did the work. That was the only way they were going to
get paid and they may have been capable of doing the work. But here
it's how you went about getting it and the fact that not only did you do
it dishonestly, but it prevented honest bidders from getting the work
that could have also done the work and been paid the same money. It's
a fraud upon the country.
It's more egregious in my mind because it was not just upon a
corporation who may have some kind of insurance or whatever that
could make them whole, and not just done to our country, but you
were really sent out there in some ways as a personal ambassador to
this country hand picked by Norway to assist an underdeveloped poor
country.
It's almost akin to what we call the vulnerable victim here, but it's not
exactly. But I'll point out, this particular country that welcomed you
and that you took advantage of, the crime is extremely serious and I
won't go through all the aspects of it at this point. [2T 37:1-38:25]
Standard for Granting a Certificate of Appealability
14.

The Court of Appeals may grant a certificate of appealability where

“the applicant has made a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). The Supreme Court has made clear that a
certificate should issue if “jurists of reason could disagree with the district court’s
resolution of [the defendant’s] constitutional claims or that jurists could conclude
the issues presented are adequate to deserve encouragement to proceed further.”
11
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Miller-El v. Cockrell, 537 U.S. 322, 327, 123 S. Ct. 1029, 154 L. Ed. 2d 931
(2003).
15.

Recently, in Buck v. Davis, 580 U.S. ___, 137 S. Ct. 759 (2017),

Chief Justice Roberts, writing for the Court, held that the certificate of
appealability “inquiry, we have emphasized, is not coextensive with a merits
analysis.” “[T]he question for the Fifth Circuit was not whether Buck had ‘shown
extraordinary circumstances’ … Those are ultimate merits determinations the panel
should not have reached. We reiterate what we have said before: A ‘court of
appeals should limit its examination [at the COA stage] to a threshold inquiry into
the underlying merit of [the] claims,’ and ask ‘only if the District Court’s decision
was debatable.’”
The Court should grant a Certificate in Mr. Boye’s case
16.

Reasonable jurists can disagree on whether the District court

properly denied Mr. Boye’s ineffective assistance claim on 2255 relief. The
District court said that Mr. Boye’s ineffective assistance claims were “untenable”
because “Boye’s offense level was calculated and stipulated to by both Boye and
the government in the plea agreement and, as part of that stipulated offense level,
the parties agreed that ‘Specific Offense Characteristic § 2B1.1(b)(1)(J) applies
because the aggregate loss amount if greater than $2,500,000 but not more than
$7,000,000.’” Decision at 9 (Ex. A). The stipulation is meaningless if
12
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defendant’s trial counsel was constitutionally deficient in advising Mr. Boye to
sign it. Most importantly, the plea bargain agreement provides that Mr. Boye is
entitled to collaterally challenge the plea, if among other factors, the trial counsel
provided a constitutionally ineffective assistance of counsel, and this crucial
provision of the plea agreement was affirmed by the District court at page 16 of the
Plea Transcripts.
17.

The District court ruled that “Counsel’s decision not to object to the

calculation of loss and Boye’s offense level at sentencing was not unreasonable”
because the “Application Note makes clear that where a defendant impersonates a
licensed professional, he is not entitled to a credit for services provided when
calculating the amount of loss at sentencing” (citing U.S. Sentencing Guidelines,
appx. C, vol. II, at 179-80). “In the bid he fraudulently submitted to Country A as
Opus & Best, Boye impersonated a firm of licensed attorneys and accountants. As
such, under a plain reading of the Application Note, Boye would not have been
entitled to a credit for the services rendered on the amount of Loss to Country A.”
(Decision at 11). The District court reasoned,
Boye asserts that because he is a licensed attorney, he was not
impersonating or “posing” as an attorney for the purposes of the
Application Note. Boye contends he could not impersonate the
attorneys and accountants purportedly employed by Opus & Best
because they are not real people. Such a reading of the statute would
render Application Note 3(F)(v) ineffective against defendants who,
13
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in addition to claiming they are a licensed professional, take on a new
identity as well. Boye’s crimes are exactly the type and purpose
contemplated by the Commission to fall under Application Note
3(F)(v). Boye abused a position of trust when he defrauded Country A
by submitting the fraudulent bids and thereafter, in his role as a legal
advisor, recommending Country A hire Opus & Best. And,
importantly, calculating the value of the services rendered by Boye in
perpetuating his fraud would require additional submissions and
hearings to determine the value of the services provided by Boye—
proceedings that would waste valuable judicial resources.
[Decision at 11-12, Ex. A hereto]
18.

Reasonable jurists can disagree with the District court’s application of

the sentencing guidelines governing “loss” in this case. Reasonable jurists can
disagree about whether trial counsel was deficient in failing to highlight to the
sentencing court the substantial and sophisticated legal and regulatory work that
Mr. Boye provided to Timor-Leste and argue that, per Section (E) of the Notes,
Mr. Boye must be credited for the value of the legal work provided (per Sentencing
Guideline § 2B1.1, Application Note 3(E)(i), providing, “Loss shall be reduced by
. . . the services rendered, by the defendant or other persons acting jointly with the
defendant, to the victim before the offense was detected”).
19.

Reasonable jurists can find that defendant’s counsel failed to argue

that the Guideline exception on which the District court relied applies only to
persons posing as attorneys, doctors, or other licensed professionals, not to actual
licensed professionals like Mr. Boye. See, e.g., United States v. Maurello, 76 F.3d
1304 (3d Cir. 1996) (noting loss calculation “does not credit the value of …
14
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unlicensed benefits provided”) (emphasis added); U.S. Sentencing Guidelines
Manual app. C, vol. II, amend. 617, at 183-84 (2003). Courts that have applied the
Section (V) Note have done so where the defendant has posed as a licensed
professional. See, e.g., United States v. Bennett, 453 F. App'x 395, 397 (4th Cir.
2011) (“Bennett posed as a doctor in purporting to provide the services of an
MRO”); United States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (applying
U.S.S.G. 2B1.1 cmt. n. 3(F)(v)(I) to “attorney-impersonator”). The presumptive
rule governing calculation of loss, not this narrow exception for imposters, should
have and would have applied had defendant’s counsel asserted this caselaw on Mr.
Boye’s behalf during plea bargaining and before sentencing. An assigned criminal
defense lawyer is obligated to know the Sentencing Guidelines and relevant Circuit
precedent and argue such critical issues on his client’s behalf -- not just surrender
to whatever stipulations the government has placed into the plea proposal. United
States v. Smack, 347 F.3d 533, 538 (3d Cir. 2003), United States v. Headley, 923
F.2d 1079, 1083–84 (3d Cir. 1991). Attorney ignorance of laws that are
fundamental to his client’s case -- as proper calculation of the loss was in Mr.
Boye’s case -- is a “quintessential example” of unreasonable performance under
Strickland. Hinton v. Alabama, 571 U.S. 263, 134 S. Ct. 1081, 1089, 188 L. Ed.
2d 1 (2014).

15
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Though denying a certificate of appealability below, the District court

seemed to acknowledge that reasonable jurists can disagree on the proper
calculation of the “loss” in a case like Mr. Boye’s and, consequently, whether trial
counsel should have done more for his client to show to the sentencing court that
the loss was not as alleged by the government:
Since the enactment of Application Note 3(F)(v) in 2003, few courts
have considered its scope. Several courts have applied it in
straightforward settings, i.e., where a defendant poses as a licensed
professional and he or she does not, in fact, maintain such a license.
See United States v. Bennett, 453 F. App’x 395, 396–97 (4th Cir.
2011) (affirming district court decision not to credit amount of loss for
work provided by defendant who posed as a licensed physician);
United States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (affirming
district court decision not to credit amount of loss for legal services
provided by defendant who posed as a licensed attorney); United
States v. Curran, 525 F.3d 74, 82 (1st Cir. 2008) (affirming decision
not to award any credit to defendant naturopath who posed as a
licensed physician for services rendered); United States v. Aronowitz,
151 F. App’x 193, 194–95 (3d Cir. 2005) (upholding district court’s
finding that victims suffered monetary loss where defendant dentist
fraudulently charged for root canals performed by dental assistants).
The Court is unaware of any case similar to that at bar where the
defendant is a licensed attorney who poses as a firm of licensed
attorneys and certified public accountants. [Decision at 10-11]
See also United States v. Nagle, 803 F.3d 167, 183 (3d Cir. 2015) (citing United
States v. Dickler, 64 F.3d 818, 825 (3d Cir. 1995) (“We have repeatedly
emphasized that the amount of loss in a fraud case, unlike that in a theft case, often
depends on the actual value received by the defrauded victim”); United States v.
Nathan, 188 F.3d 190, 210 (3d Cir. 1999) (court in “fraudulent procurement case”
16
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calculates loss by “offset [ting] the contract price by the actual value of the
components provided”); United States v. Fumo, 655 F.3d 288, 311–12 (3d Cir.
2011), as amended (Sept. 15, 2011) (noting as reversible error District Court’s
“failure to resolve the disputed” issue of “loss” and remanding for determination
“as to whether, and to what extent, Rubin’s contract resulted in a loss to the
Senate”); United States v. Sublett, 124 F.3d 693, 694 (5th Cir. 1997) (“Sublett
contends that the district court erred in its application of section 2F1.1(b)(1) by
determining the loss to be the total sums paid and to be paid under the two
contracts. Sublett maintains that he should be given credit, in the sentencing
calculation, for the legitimate counseling services provided under the first contract
and for the legitimate and qualified services he intended to provide the IRS under
the second contract. We agree”). 4
21.

Reasonable jurists can find that Mr. Boye suffered prejudice and

disagree with the District court’s analysis, which reasoned,
Furthermore, Boye has failed to show that he suffered any prejudice as a
result of the alleged deficient performance of his counsel. Indeed, Boye
never explicitly states how he was prejudiced by the alleged erroneous

Defendant’s counsel was likewise deficient in failing to cite the governing law on
restitution. The Mandatory Victims Restitution Act (MVRA) authorizes a court to
award restitution only in the amount of the victim’s actual loss. United States v.
Alphas, 785 F.3d 775 (1st Cir. 2015). Counsel did not cite and argue this law on
defendant’s behalf, so the Court did not apply this rule in calculating the restitution
order in this case.
17
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calculation of loss and argues only that but for counsel’s errors, the result
would have been different. This is insufficient to show prejudice.
Indeed in the context of a claim for ineffective assistance of counsel at
sentencing, a petitioner must show that he received a harsher sentence as a
result of counsel’s deficiencies. See Glover v. United States, 531 U.S. 198,
203-04 (2001) (noting that any increase that results from the deficient
performance of counsel can constitute prejudice under Strickland), see also
Hankerson, 496 F.3d at 310. Boye makes no argument that if a credit for
services rendered was taken from the amount of loss, a lower offense level
would have been calculated or that he would have been subjected to a lower
sentence. [Decision at 12]
The District Court’s reasoning is clearly debatable by reasonable jurists,
considering the uncontroverted sworn statements of defendant alleging prejudice
particularly at pages 6-8 of Exhibit D attached hereto and paragraph 6 of the same
Exhibit. The District Court also ignored paragraphs 9, 13 and 18 of Exhibit B as
well as paragraphs 9, 10 (l), 11-13 and 16 of Exhibit C. Furthermore, the Supreme
Court has observed that in an ordinary case a defendant will satisfy his burden to
show prejudice by pointing to the application of an incorrect higher Guidelines
range and the sentence he received thereunder. Absent unusual circumstances, he
will not be required to show more. Molina-Martinez v. United States, 136 S. Ct.
1338, 194 L. Ed. 2d 444 (2016).
22.

Reasonable jurists can find that the defendant sufficiently alleged and

proved the particulars of ineffective assistance of counsel related to the plea
bargain, and therefore disagree with the District court’s reasoning that “equally
18
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fatal to Boye’s claim of ineffective assistance related to the plea bargain agreement
is Boye’s failure to allege any prejudice that resulted from the alleged deficiency of
counsel.” Decision at 13. Defendant clearly indicated that he would have gone to
trial if counsel had correctly advised him about the calculation of the loss. Mr.
Boye stated as such at paragraph 2 of page 7 and at pages 31-32 of Exhibit D that
he would have gone to trial if he had received effective assistance of counsel. The
prejudice that defendant suffered as a result of the deficient services of his counsel
in relation to the plea bargain agreement are memorialized in paragraphs 7-13 of
Exhibit B, paragraphs 7-15 of Exhibit C, and paragraphs 3, 5, 6, 10-13 and 15-16
of Exhibit D (all of which the District court ignored in denying 2255 relief below).
CONCLUSION
For all these reasons, we respectfully ask the Court to grant this application
for a Certificate of Appealability and permit Mr. Boye’s appeal to proceed to
briefing and decision on the merits by this Court.
Respectfully submitted,
/s/ Michael Confusione (MC-6855)
Hegge & Confusione, LLC
P.O. Box 366, Mullica Hill, NJ 08062-0366
(800) 790-1550; (888) 963-8864 (fax)
mc@heggelaw.com

Dated: December 31, 2018

Counsel for Petitioner-Appellant,
Bobby Boye
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BOBBY BOYE,

:
:
:
:
:
:
:
:
:
:

Petitioner,
v.
UNITED STATES OF AMERICA
Respondent.

Civ. No. 16-6024 (FLW)

OPINION

FREDA L. WOLFSON, U.S.D.J
I.

INTRODUCTION

Petitioner, Bobby Boye (“Boye”), is a federal prisoner proceeding, through his counsel,
with a motion to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255. For the
following reasons, Boye’s § 2255 motion is denied.
II.

BACKGROUND AND PLEADINGS

A. The Underlying Criminal Proceeding
Boye was arrested on June 19, 2014, pursuant to a Criminal Complaint that charged him
with one count of conspiracy to commit wire fraud, in violation of 18 U.S.C. § 1343, and one
count of wire fraud, in violation of 18 U.S.C. § 1849. See United States v. Boye, Crim. No. 15196, ECF No. 1. The Complaint alleged that beginning in July 2010, Boye was employed as an
international petroleum legal advisor for the Ministry of Finance of “Country A.” Id., Attach. B.,
¶ 1a. It alleged that in February 2012, Country A solicited bids for a multi-million-dollar
contract (the “contract”) to provide legal and tax accounting advice and assist with the drafting
of tax regulations. Id. ¶ 1b. In his role as a legal advisor to Country A, Boye served as a
member of the three-person committee responsible for reviewing and evaluating the bids for the
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contract. Id. In March 2012, Opus & Best Services LLC (“Opus & Best”), of which Boye was
the sole member, submitted a bid via email for the contract. Id. ¶ 1c. The Complaint alleged that
in the bid submitted by Opus & Best, Boye made a number of false representations, including:
“falsely claiming that Opus & Best was a legitimate law and accounting firm; and fraudulently
failing to disclose his affiliation with Opus & Best, in contravention of the no-conflict of interest
bidding requirements.” Id. ¶ 2. Based largely on Boye’s recommendation, Opus & Best was
awarded the contract by Country A in June 2012. Id. According to the Complaint, Country A
wired a total of $3,150,000 in contract payments to Opus & Best “which Boye diverted to his
own personal use to purchase numerous assets.” Id. ¶ 3.
On April 28, 2015, petitioner waived indictment and agreed to plead guilty to a one-count
Information for conspiracy to commit wire fraud in violation of 18 U.S.C. § 1843 and 18 U.S.C.
§ 1849. See Crim. No. 15-196, ECF Nos. 19-23. The plea agreement included a stipulation that
Boye’s offense level under the United States Sentencing Guidelines would be 24. Crim. No. 15196, ECF No. 23, at 10. As part of that calculation, the parties stipulated that “Specific Offense
Characteristic § 2B1.1(b)(1)(J) applies because the aggregate loss amount is greater than
$2,500,000 but not more than $7,000,000. This Specific Offense Characteristic results in an
increase of 18 levels.” Id. The parties further agreed that neither Boye nor the Government
would “argue for the imposition of a sentence outside the Guidelines range that results from the
agreed total Guidelines offense level” nor would either party “seek or argue for any upward or
downward departure, adjustment, or variance not set forth [in the Agreement].” Id. at 10, 11.
The plea agreement additionally provided that Boye “agrees to make full restitution for all losses

2
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. . . to Country A in the amount of $3,510,00.” Id. at 3. 1
Boye was sentenced by this Court on October 15, 2015 to a prison term of 72 months.
Crim. No. 15-196, ECF No. 27. Boye was additionally ordered by the Court to pay restitution in
the amount of $3,510,000, on which interest was waived. Id.
At the sentencing hearing, this Court first addressed the amount of restitution to be paid
to Country A, acknowledging that the parties stipulated in the plea agreement to a restitution
amount of $3,150,000 and noting that:
In any event, there would still be the issue of offsetting [Country A]
as to any kind of legitimate services that were actually provided by
Mr. Boye. Nothing has really been presented to me at this point and
it would be very difficult to determine whether there would be
offsets to it based upon the services that he gave or not.
Therefore, under the statute this would obviously complicate and
prolong the sentencing process and would require additional
hearings, and, therefore, balancing of the factors, that will not be
awarded either.
Crim. No. 15-196, ECF No. 42, 8:1–12.
The parties then argued their sentencing positions. Boye’s counsel argued for a sentence
at the bottom of the Guidelines range—63 months. Id. at 16:17–19. In so arguing, counsel
acknowledged Boye’s criminal history and Boye’s admission “that the company he created in
order to submit this international tax consultant bid was fraudulent.” Id. at 16:21 to 17:15.
Nevertheless, Boye’s counsel argued that a sentence at the bottom of the Guidelines range was
appropriate because, ultimately, Country A benefited from the work product produced by Boye
and Country A continues to use that work product. Id. at 17:16–25. Counsel argued that the fact
that Boye completed the services contemplated by the contract distinguished this case from other

1

Based on this stipulation, the Presentence Report also recommend a restitution amount of
$3,150,000.
3
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cases of fraud and that not crediting Boye for the services he provided would act as “somewhat
of an unjust enrichment.” Id. at 18:7 to 19:20.
The government argued for a sentence at the top of the Guidelines range. With respect to
Boye’s request that his sentence reflect a credit for the services he provided to Country A, the
government contended that the provision of services did not mitigate Boye’s crimes because had
he not performed those services “he wouldn’t have gotten the continuous payments under the
contract.” Id. at 27:2 to 27:12. The government also cited to the commentary on § 2B1.1 of the
Sentencing Guidelines, which do not permit a defendant who made “false representations as to
the licensing of particular professionals” to receive any credit for those services on the amount of
loss. Id. at 27:13 to 27:21. The government contended that this rule applied here because
there is a special kind of abuse of trust and a special kind of
manipulation that occurs when an individual is posing as a trusted
licensed accredited individual. Here he was posing as various
licensed accountants who claimed were CPAs, other attorneys, and
he needed to create an aura of expertise in order to get the contract,
and then once he had the contract to ensure the continued payments
in installments under the terms of the contract.
Id. at 27:23 to 28:6.
The Court rejected Boye’s argument for a credit for legal services provided to Country A
and in applying the § 3553(a) factors, rejected Boye’s position:
And the victim here, the country, the fact that they received services
that you described as services that are still being used and good
services doesn’t mitigate the crime. One, it was of course important
that you perform the services because otherwise Opus & Best would
have been terminated if they weren’t providing services, but
moreover its not novel to me.
Id. at 37:12–19 (emphasis added). Based on this reasoning and application of the other § 3553(a)
factors, the Court determined that a sentence at the top of the Guidelines range was appropriate.
On October 15, 2015, petitioner filed a Notice of Appeal. Crim. No. 15-196, ECF No. 32.
4
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The government moved to enforce the appellate waiver set forth in the plea agreement and
summary affirmance was granted by the Third Circuit on January 28, 2016. (ECF No. 1-1, at
A124.)
B. The § 2255 Motion
On September 28, 2016, Boye, acting through counsel, filed the present motion under 28
U.S.C. § 2255 to vacate, set aside, or correct his sentence. (ECF No. 1.) In his motion, Boye
asserts three grounds for relief, each framed as a claim of ineffective assistance of counsel. (See
ECF Nos. 1 & 1-1.) Petitioner first contends that his counsel was deficient because he did not
argue for the application of Sentencing Guideline § 2B1.1, Application Note 3(E)(i), which
provides that “Loss shall be reduced by . . . the services rendered, by the defendant or other
persons acting jointly with the defendant, to the victim before the offense was detected” or
advise the Court that Boye did not “pose” as a licensed professional and, thus, was entitled to a
credit for legal services he provided to Country A on the amount of loss. (ECF No. 1-1, at 15–
17.) As part of this claim, Boye asserts that his counsel should have presented to the Court
evidence of the work product created by petitioner for Country A and advised the Court that
Boye had retained Peter Chen, a licensed CPA to perform part of the contracted for work. (Id. at
17–18.)
Boye also argues that his counsel was ineffective by advising him to assent to the plea
agreement which stipulated to an incorrect loss figure. Finally, Boye asserts that his counsel was
deficient for not arguing for a lower restitution amount, again based on the fact that Country A
received satisfactory legal services. In further support of his motion, Boye submitted to the
Court two certifications which detail his interactions with counsel and the documentation Boye
provided to counsel of the legal services that were rendered to Country A. (ECF Nos. 2, 7.)

5
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The government filed an Answer opposing Boye’s § 2255 motion, in which it argues that
counsel’s performance was not deficient and that Boye failed to meet his burden of showing that
he was prejudiced by any alleged deficiency of counsel. (ECF No. 10.)
III.

STANDARD OF REVIEW

To grant relief on a federal prisoner’s motion to vacate, set aside, or correct a sentence
under 28 U.S.C. § 2255, the Court must find that “there has been such a denial or infringement of
the constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack.”
28 U.S.C. § 2255(b). “In considering a motion to vacate a defendant’s sentence, ‘the court must
accept the truth of the movant's factual allegations unless they are clearly frivolous based on the
existing record.’” United States v. Booth, 432 F.3d 542, 545 (3d Cir. 2005) (quoting Gov't of V.I.
v. Forte, 865 F.2d 59, 62 (3d Cir. 1989)). A district court “is required to hold an evidentiary
hearing ‘unless the motion and files and records of the case show conclusively that the movant is
not entitled to relief.’” Id. at 545–46 (quoting Forte, 865 F.2d at 62).
Boye’s arguments are framed as claims for ineffective assistance of trial counsel. (See
ECF No. 1.) The Sixth Amendment guarantees defendants effective assistance of counsel during
critical portions of a criminal proceeding. See Lafler v. Cooper, 566 U.S. 156, 165 (2012). The
Supreme Court, in Strickland v. Washington, 466 U.S. 668 (1984), articulated a two-prong
burden for demonstrating the ineffectiveness of counsel: (1) that, considering all relevant
circumstances, counsel’s performance fell below an objective standard of reasonableness and (2)
that the petitioner suffered prejudice as a result. Id. at 687–96; see also Preston v.
Superintendent Graterford SCI, 902 F.3d 365, 379, 382 (3d Cir. 2018); Grant v. Lockett, 709
F.3d 224, 232 (3d Cir. 2013).
In addressing the first prong, the petitioner “must identify the acts or omissions of
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counsel that are alleged not to have been the result of reasonable professional judgment.”
Strickland, 466 U.S. at 690. Judicial scrutiny of counsel's conduct must be “highly deferential.”
See id. at 689. “[C]ounsel is strongly presumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable professional judgment.” Id. at 690. The
reviewing court must make every effort to “eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the time.” Id. at 689. Counsel’s strategic choices made after thorough
investigation of the relevant law and facts are “virtually unchallengeable,” while choices made
with less than entirely thorough investigation “are reasonable precisely to the extent that
reasonable professional judgments support the limitations on investigation.” Id. at 690–91; see
also Rolan v. Vaughn, 445 F.3d 671, 682 (3d Cir. 2006); Gov't of V.I. v. Weatherwax, 77 F.3d
1425, 1432 (3d Cir. 1996). Whether counsel acted in a manner that was deficient is measured by
a standard of “reasonableness under prevailing professional norms.” Strickland, 466 U.S. at
687–88; see also Wiggins v. Smith, 539 U.S. 510, 521 (2003).
The second prong of the Strickland test requires the petitioner to affirmatively prove
resulting prejudice. See 466 U.S at 693. Prejudice is generally found where “there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Id. at 694. A reasonable probability is “a probability sufficient to
undermine confidence in the outcome.” Id.; see also McBride v. Superintendent, SCI Houtzdale,
687 F.3d 92, 102 n.11 (3d Cir. 2012). “This does not require that counsel's actions more likely
than not altered the outcome, but the difference between Strickland's prejudice standard and a
more-probable-than-not standard is slight and matters only in the rarest case. The likelihood of a
different result must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86,
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111–12 (2011) (internal quotation marks and citation omitted). In the context of sentencing,
prejudice exists where the inadequate performance affected the criminal defendant’s sentence.
United States v. Hankerson, 496 F.3d 303, 310 (3d Cir. 2007).
In the context of plea agreements, the prejudice requirement “focuses on whether
counsel’s constitutionally ineffective performance affected the outcome of the plea process.”
Hill v. Lockhart, 474 U.S. 52, 59 (1985). “[T]he defendant must show that there is a reasonable
probability that, but for counsel’s errors, he would not have pleaded guilty and would have
insisted on going to trial.” Id.; see also Lee v. United States, 137 S. Ct. 1958, 1965 (2017);
Lafler v. Cooper, 566 U.S. 156, 162-63 (2012); United States v. Jesus-Nunez, 576 F. App’x 103,
105 (3d Cir. 2014). In considering whether the prejudice prong has been satisfied, the Court
must consider the strength of the underlying evidence. See Saranchak v. Beard, 616 F.3d 292,
311 (3d Cir. 2010).
The Strickland Court made clear that a court may apply the two prongs in whatever order
it sees fit. 466 U.S. at 697 (“[A] court need not determine whether counsel’s performance was
deficient before examining the prejudice suffered by the defendant as a result of the alleged
deficiencies . . . . If it is easier to dispose of an ineffectiveness claim on the ground of lack of
sufficient prejudice . . . that course should be followed.”); see also Rainey v. Varner, 603 F.3d
189, 201 (3d Cir. 2010).
IV.

DISCUSSION

A. Credit Against Loss
Boye first contends that his counsel was ineffective because he failed to argue to the
Court at sentencing that Boye is entitled to a credit on the calculation of loss for the satisfactory
legal services he performed for Country A. This failure, Boye contends, impacted his sentence
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because “the sentence was based primarily on the ‘loss’ that the District Court found.” (ECF No.
1-1, at 26.)
Boye’s position is untenable. Boye contends that his counsel should have objected to the
amount of loss that was calculated for the purpose of determining his offense level under the
Sentencing Guidelines. However, Boye’s offense level was calculated and stipulated to by both
Boye and the government in the plea agreement and, as part of that stipulated offense level, the
parties agreed that “Specific Offense Characteristic § 2B1.1(b)(1)(J) applies because the
aggregate loss amount if greater than $2,500,000 but not more than $7,000,000.” Crim. No. 15196, ECF No. 23 at 10. The parties further agreed “that the Court should sentence [Boye] within
the Guidelines range that results from the total Guidelines offense level set forth below” and
“that neither party will argue for the imposition of a sentence outside the Guidelines range that
results from the agreed total Guidelines offense level.” Id. His counsel acted in accordance with
that agreement by arguing that the legal services Boye provided to Country A entitled him to a
sentence at the low-end of the Guidelines range under 18 U.S.C. § 3553. Had counsel argued for
a lower offense level under Boye’s theory, he would have breached the plea agreement, putting
Boye at risk of a higher sentence. See Bass v. United States, No. 11-2205, 2011 WL 4962185, at
*3 (D.N.J. Oct. 17, 2011).
Putting aside the potential breach of the plea agreement, the Court does not find that
Boye’s counsel was deficient by not arguing to the Court that the amount of loss should have
included a credit for the legal services he provided to Country A. Sentencing Guideline § 2B1.1
governs, inter alia, crimes of fraud. See U.S. Sentencing Guidelines Manual, § 2B1.1 (U.S.
Sentencing Comm’n 2003). Under that section, a defendant’s base offense level will increase
depending on the amount of loss suffered by the victim of the fraud. Id. § 2B1.1(b)(1). “Loss”
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under this section “is the greater of actual loss or intended loss.” Id., Application Note 3(A).
Generally, “[l]oss shall be reduced by . . . the services rendered, by the defendant or other
persons acting jointly with the defendant, to the victim before the offense was detected.” Id.,
Application Note 3(E)(i).
Nevertheless, the Application Notes set forth that in cases in which “services were
fraudulently rendered to the victim by persons falsely posing as licensed professionals . . . loss
shall be the amount paid for the . . . services . . . rendered . . . with no credit provided for the
value of those [services].” Id., Application Note 3(F)(v). In enacting this provision, the
Commission noted that the rule was intended to reverse case law that permitted credit for
services provided by persons posing as licensed professionals. U.S. Sentencing Guidelines
Manual, appx. C, vol. II, at 179-80 (U.S. Sentencing Comm’n 2003). Moreover, “[t]he
Commission determined that the seriousness of these offenses and the culpability of these
offenders is best reflected by a loss determination that does not credit the value of the unlicensed
benefits provided.” Id. at 179-80. The provision further “eliminate[d] the additional burden that
would be imposed on courts if required to determine the value of these benefits.” Id. at 180.
Since the enactment of Application Note 3(F)(v) in 2003, few courts have considered its
scope. Several courts have applied it in straightforward settings, i.e., where a defendant poses as
a licensed professional and he or she does not, in fact, maintain such a license. See United States
v. Bennett, 453 F. App’x 395, 396–97 (4th Cir. 2011) (affirming district court decision not to
credit amount of loss for work provided by defendant who posed as a licensed physician); United
States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (affirming district court decision not to credit
amount of loss for legal services provided by defendant who posed as a licensed attorney);
United States v. Curran, 525 F.3d 74, 82 (1st Cir. 2008) (affirming decision not to award any
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credit to defendant naturopath who posed as a licensed physician for services rendered); United
States v. Aronowitz, 151 F. App’x 193, 194–95 (3d Cir. 2005) (upholding district court’s finding
that victims suffered monetary loss where defendant dentist fraudulently charged for root canals
performed by dental assistants). The Court is unaware of any case similar to that at bar where
the defendant is a licensed attorney who poses as a firm of licensed attorneys and certified public
accountants.
Counsel’s decision not to object to the calculation of loss and Boye’s offense level at
sentencing was not unreasonable. The Application Note makes clear that where a defendant
impersonates a licensed professional, he is not entitled to a credit for services provided when
calculating the amount of loss at sentencing. U.S. Sentencing Guidelines, appx. C, vol. II, at
179-80. In the bid he fraudulently submitted to Country A as Opus & Best, Boye impersonated a
firm of licensed attorneys and accountants. As such, under a plain reading of the Application
Note, Boye would not have been entitled to a credit for the services rendered on the amount of
Loss to Country A.
Nevertheless, Boye asserts that because he is a licensed attorney, he was not
impersonating or “posing” as an attorney for the purposes of the Application Note. Boye
contends he could not impersonate the attorneys and accountants purportedly employed by Opus
& Best because they are not real people. Such a reading of the statute would render Application
Note 3(F)(v) ineffective against defendants who, in addition to claiming they are a licensed
professional, take on a new identity as well. Boye’s crimes are exactly the type and purpose
contemplated by the Commission to fall under Application Note 3(F)(v). Boye abused a position
of trust when he defrauded Country A by submitting the fraudulent bids and thereafter, in his
role as a legal advisor, recommending Country A hire Opus & Best. And, importantly,
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calculating the value of the services rendered by Boye in perpetuating his fraud would require
additional submissions and hearings to determine the value of the services provided by Boye—
proceedings that would waste valuable judicial resources.
Furthermore, Boye has failed to show that he suffered any prejudice as a result of the
alleged deficient performance of his counsel. Indeed, Boye never explicitly states how he was
prejudiced by the alleged erroneous calculation of loss and argues only that but for counsel’s
errors, the result of his case would have been different. This is insufficient to show prejudice.
Indeed, in the context of a claim for ineffective assistance of counsel at sentencing, a petitioner
must show that he received a harsher sentence as a result of counsel’s deficiencies. See Glover v.
United States, 531 U.S. 198, 203–04 (2001) (noting that any increase in sentence that results
from the deficient performance of counsel can constitute prejudice under Strickland); see also
Hankerson, 496 F.3d at 310. Boye makes no argument that if a credit for services rendered was
taken from the amount of loss, a lower offense level would have been calculated or that he would
have been subjected to a lesser sentence. In other words, Boye does not set forth what the
purported off-set amount would be such that his sentence would have been materially impacted.
Thus, as Boye has failed to meet his burden on either the deficiency or prejudice prong
on his claim of ineffective assistance of counsel at sentencing, this claim is denied.
B. Plea Agreement
Boye next argues that his counsel was further deficient “in counseling defendant to
stipulate (in the plea agreement) to a ‘loss’ figure that contravenes . . . governing law.” (ECF
No. 1-1, at 20.) As discussed in the preceding section, the amount of loss used to determine
Boye’s offense level was not in violation of the Sentencing Guidelines and, indeed, properly
applied Application Note 3(F)(v) by not providing Boye a credit for legal services provided to
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Country A while impersonating a licensed professional. Just as counsel was not deficient in not
objecting to this calculation of loss at sentencing, he was not deficient in advising Boye to
stipulate to the amount of loss in the plea agreement. Thus, this claim for ineffective assistance
of counsel must also fail.
Equally fatal to Boye’s claim of ineffective assistance related to the plea agreement is
Boye’s failure to allege any prejudice that resulted from this alleged deficiency of counsel. A
defendant may be prejudiced by his counsel’s erroneous advice to enter into a plea agreement
where he demonstrates that there is a reasonable probability that he would have gone to trial had
he been correctly advised. Hill, 474 U.S. at 59. Boye makes no such allegation and, indeed,
does not deny his guilt for the crimes committed. At no point in his briefing does Boye assert
that he would have proceeded to trial on these charges.
Because Boye cannot show that his counsel was deficient in advising him to assent to the
plea agreement or that he prejudice by that advice, this claim for relief is denied.
C. Calculation of Restitution Award
Finally, Boye argues that his counsel was deficient by not arguing that the restitution
amount should have been limited to Country A’s “actual loss.” (ECF No. 1, at 21). Specifically,
Boye contends that the restitution amount should have included credit for legal services provided
to Country A.
Even if petitioner can demonstrate that this alleged error meets the Strickland standard,
attacks on an award of restitution are not cognizable on a § 2255 motion to vacate or set aside a
petitioner’s sentence. The plain language of § 2255 “indicates that the statute only applies to ‘[a]
prisoner in custody . . . claiming the right to be released.’” United States v. Trimble, 12 F. Supp.
3d 742, 745 (E.D. Pa. 2014) (alterations in original) (quoting 28 U.S.C. § 2255)). The Third
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Circuit has held that an order to pay restitution “is not the sort of ‘significant restraint on liberty’
contemplated in the ‘custody’ requirement of the federal habeas corpus statutes.’” Id. (quoting
Obado v. New Jersey, 328 F.3d 716, 718 (3d Cir. 2003)); see also United States v. Ross, 801
F.3d 374, 380–81 (3d Cir. 2015).
This reading of § 2255 applies even where, as here, petitioner brings other claims
challenging his custody. Kaminsky v. United States, 339 F.3d 84, 87–89 (2d Cir. 2003). As the
Second Circuit set forth:
There is . . . no reason why the presence of a plausible claim against
a custodial punishment should make a noncustodial punishment
more amenable to collateral review than it otherwise might be. . . .
[T]he mere fact that the sentencing court chose to impose
incarceration on a defendant in addition to restitution does not, as to
the restitution order, distinguish that defendant from someone who,
having been convicted, received a punishment that did not include
any custodial element.
Id. at 89. The same reasoning applies where a challenge to a restitution order is brought as an
ineffective assistance of counsel claim. Trimble, 12 F. Supp. 3d at 746 (“[A] challenge to a
restitution order brought under the guise of an ineffective assistance of counsel claim is also not
cognizable in a habeas petition because it does not seek relief from custody.”); see also Awe v.
United States, No. 15-8155, 2017 WL 1157865, at *4 (D.N.J. Mar. 27, 2017) (collecting cases).
Accordingly, Boye’s claim for ineffective assistance of counsel related to the calculation
of restitution is dismissed as it is not cognizable as a claim under § 2255.
V.

CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. § 2253(c), a litigant may not appeal a final order in a § 2255 proceeding
unless the judge or a circuit justice issues a certificate of appealability (“COA”). That section
further directs courts to issue a COA “only if the applicant has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see also 28 U.S.C. § 2255(d). “A
14
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petitioner satisfies this standard by demonstrating that jurists of reason could disagree with the
district court’s resolution of his constitutional claims or that jurists could conclude the issues
presented are adequate to deserve encouragement to proceed further.” Miller-El v. Cockrell, 537
U.S. 322, 327 (2003). In this case, the Court denies a certificate of appealability because jurists
of reason would not find it debatable that Boye has failed to make a substantial showing of the
denial of a constitutional right.
VI.

CONCLUSION

For the foregoing reasons, Boye’s § 2255 motion will be denied on the merits. Although
courts considering § 2255 motions are generally directed to hold evidentiary hearings, it is
apparent from the arguments before the Court and the record of the underlying criminal
proceeding that, regardless of the evidence adduced at such a proceeding, Boye would not be
entitled to any relief based on his motion. See Booth, 432 F.3d at 545. An appropriate order will
be entered.

DATED: November 20, 2018

Freda L. Wolfson
FREDA L. WOLFSON
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
_______________________________
UNITED STATES OF AMERICA
v.

Case Number 3:15-CR-196-01(FLW)

BOBBY BOYE a/k/a
“Bobby Ajiboye” a/k/a
“Bobby Aji-Boye”
Defendant.
_______________________________
CERTIFICATION OF DEFENDANT BOBBY BOYE IN SUPPORT OF
DEFENDANT’S PETITION UNDER 28 U.S.C. § 2255
BOBBY BOYE, of full age, hereby certifies as follows:

1)

I am the defendant in this action. I make this Certification in support

of my accompanying petition for relief under 28 U.S.C. § 2255.
2)

At the trial level (through plea and sentencing), I was represented by

K. Anthony Thomas of the Office of the Federal Public Defender.
3)

Following the appointment of Mr. Thomas as my Public Defender, on

or about the last week of November, 2014, I had my first meeting with him at his
office to brief him about my side. There were two other persons present at the
meeting including another employee of the Public Defender's office who was
designated as the "investigator' assigned to my case and another person introduced
1
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as an "intern." After I briefed Mr. Thomas about the facts of the case and
answered all his questions, I presented the following documents to him for his
review and comments, namely:
(a) The advertisement placed in The Economist newspaper by the TimorLeste's Ministry of Finance, soliciting interested persons or firms for the
performance of professional services including Tax & Accounting Audit, Tax
Regulations and Engineering (attached hereto as Ex. A);
(b) Copy of the bid submitted by Opus & Best LLC specifically for the
performance of writing the TDA and TBUCA Regulations only (attached hereto as
Ex. B);
(c) Copy of the service contract between the Timor-Leste's Ministry of
Finance and Opus & Best LLC in respect of the TDA & TBUCA Regulations
(attached hereto as Ex. C);
(d) Copies of scoring sheet, the scoring mechanism used by the seven (7)
member Evaluation Team set up solely by the Timor-Leste Minister of Finance in
assessing the bids submitted by all the service providers that bidded in respect of
the TDA & TBUCA Regulations (attached hereto as Ex. D);
(e) After the successful completion of the TDA & TBUCA Regulations by
Opus & Best LLC to the satisfaction of the Timor-Leste Government, the Timor2
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Leste Government at its own discretion invited and awarded two (2) other "NOBID" contracts to Opus & Best in respect of the Transfer Pricing and the
Interpretative Guidelines for TDA & TBUCA projects. Copies of the documents
evidencing the NO-BID contracts awarded by the Timor-Leste Government in
respect of the two (2) NO-BID contracts, including the rationale (some of which
included an acknowledgment that the Timor-Leste received value in respect of the
TDA & TBUCA project, excellent and timely services and a meeting with the
representative of Opus & Best LLC) for awarding the NO-BID contracts (attached
hereto as Ex. E). Mr. Thomas indicated that he was going to prepare a motion to
compel Government to provide him with the executed copies of Ex. E but never
did. I pressed him several times about the motion but Mr. Thomas kept on
avoiding the issue.
(f) Copies of the service contracts between Timor-Leste's Ministry of
Finance and Opus & Best LLC in respect of the Transfer Pricing and TBUCA
Guideline projects (attached hereto as Ex. F);
(g) Copy of the 2012 Annual Report of the Timor- Leste Ministry of Finance
wherein (page 64-69) the Timor-Leste Government acknowledged the receipt of
value for the different professional services procured for the Petroleum Tax Office
(attached hereto as Ex. G);

3

Case
Case:
3:16-cv-06024-FLW
18-3662 Document:
Document
003113121464
1-2 Filed 09/28/16
Page: 4 Page
Date4Filed:
of 2112/31/2018
PageID: 176

(h) Copies of some of the correspondences including billings, progress
reports, drafts, schedules etc. from other sub-contractors hired by Opus and Best
LLC in the performance of the Timor-Leste projects, namely Messrs Peter Chen,
an attorney and a CPA and also Kaushal Kapadia, an economist (attached hereto as
Ex. H). Copies of Opus & Best bank statements from Chase Bank evidencing wire
transfers for payment in respect of the professional services rendered by Messrs
Chen and Kapadia were also provided to Mr. Thomas. Mr. Thomas promised to
contact both Messrs Chen and Kapadia but failed throughout the course of this
matter to contact any of them;
(i) Copy of the Proposal for sub-consulting services from Boughton Peterson
Yang Anderson (now known as "ZHONG LUN LAW FIRM") to Opus & Best
LLC in respect of the contracts between Opus & Best LLC and the Timor-Leste
Government, including the print out of the webpage of Broughton Peterson
Anderson, a prominent Hong Kong Law Firm, and the employer of Peter Chen
from 2010 to date (attached hereto as Ex. I). Part of the professional
accomplishments of Peter Chen on the website of ZHONG LUN LAW FIRM
included a reference to the Timor-Leste contracts, in which Peter Chen acted as a
sub-contractor, and which fact was pointed out to Mr. Thomas. By any standard of
measurement, Peter Chen is a distinguished and an accomplished tax attorney and
a CPA. He is a Partner in the law firm also as clearly indicated on their website;
4
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(j) Copies of the final work products submitted by Opus & Best LLC,
namely TDA & TBUCA Regulations, Transfer Pricing Study relating to the BayuUndan Contractors and the Interpretative Guidelines for the TDA & TBUCA
(attached hereto as Ex. J);
(k) Emails showing that the same Peter Chen not only worked for Opus &
Best LLC in executing the consulting contracts with the Timor-Leste Government,
but also for another US company called Charles River Associates (CRA), in
respect of the Gas Pipeline Audit & Consulting services between CRA and the
Timor-Leste Government. Copies are attached and marked as Exhibit K. Peter
Chen worked as an independent contractor of CRA & Opus & Best LLC
concurrently in respect of the professional service contracts awarded by the TimorLeste Government to opus & Best LLC as well as CRA;
(l) Copies of the correspondences showing that Emilia Pires, the TimorLeste Finance Minister, did meet with Peter Chen in Dili in the course of the
execution of both the CRA and Opus & Best consulting contracts with TimorLeste are (attached and marked as Exhibit L);
(m) Proof that Arent Fox, the outside Law Firm advising Timor-Leste
Government, acknowledged that Peter Chen is a "good choice" and the plan to use
Peter Chen's tax and accounting expertise in a pending dispute between Timor-
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Leste, Conoco Phillips and others before the Singapore Arbitration are (attached
hereto as Exhibit M);
(n) Copies of the relevant laws and policy of Timor-Leste government
governing the bidding and award of contracts, be it for goods and or services, and
which are (attached hereto as Exhibit N);
(o) A copy of the Organizational Structure of the Timor-Leste Ministry of
Finance during the period between 2010 and 2013, (attached hereto as Exhibit O).
As an advisor to the Ministry of Finance in Timor-Leste on the limited matter of
Petroleum taxation, I was neither a civil servant nor a part of the management
team, known as CCM (consisting of key employees of the Ministry of Finance and
three (3) other advisors). As at the time the three (3) contracts were awarded to
Opus & Best LLC, there was another full time Legal Advisor (Mr. Maguire)
heading the Revenue & Tax Department. Separately, the Ministry of Finance had
its own separate legal department staffed with more than seven (7) advising the
Minister and other key employees on matters covering due diligence, legislative
issues, contract vetting etc. The document was given to Mr. Thomas for the
purpose of challenging the false picture painted by the Government that I was the
"alpha and omega" at the Ministry of Finance in Timor-Leste. Like every other
documents that I presented to Mr. Thomas for the purposes of contradicting the
version of the Government's story, he did absolutely nothing with it;
6
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(P) Copy of the email from Arent Fox, the outside counsel to Timor Leste
Government regarding the TBUCA Regulations and wherein the work product of
Opus & Best LLC was acknowledged as a "great job" is (attached hereto as Exhibit
P);
(q) A copy of the Criminal Information Complaint containing the narrative
of the US Government's case against me is (attached hereto as Exhibit Q);
(r) Sample representative copies of some of my work products while
employed as the Petroleum Tax Advisor by the Timor-Leste Government and
which are now part of the body of laws governing the taxation of Minerals, Oil and
Gas in Timor-Leste are (attached hereto as Exhibit R). I was called to the Nigerian
Bar as a Barrister & Solicitor of the Supreme Court of Nigeria in 1984 and
practiced tax law consistently since my call to the bar. I have postgraduate degrees
in Law and Taxation from prominent universities in the US. I was variously
employed at high levels at KPMG (an accounting firm), 3D Systems Corporation
(a multinational company and where I served as the Tax Director for several years)
and also at MasterCard Corporation as Vice President (which designation was later
changed to a Senior Business Leader of International Tax, as a result of companywide change of titles). I was singularly responsible for the drafting and negotiating
of the pertinent portions of the one and ONLY existing Timor-Leste Income Tax
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Treaty (Timor Leste - Portugal Income Tax Treaty) and which Treaty was ratified
by the parties in 2012;
(s) Copies of the final bills totaling approximately $1.4 million that remain
unpaid by the Timor-Leste Government in respect of the consulting services
relating to the Transfer Pricing and Interpretative Guideline projects and which
projects were satisfactorily and professionally executed by Opus & Best LLC and
accepted by the Timor-Leste Government, are collectively (attached as Exhibit S);
(t) Copy of a separate Tax Consulting business proposal made by Peter Chen
through a company called Fortunare (H.K.) Co., Ltd and which is wholly owned
and controlled by Peter Chen in Hong Kong dated January 10 2013 to the TimorLeste Government is (attached hereto as Exhibit T); and
(u) Copy of the correspondence referenced in paragraph 7 of my
Certification and issued by the Office of the NY Secretary of State regarding the
incorporation of Opus & Best LLC is (attached hereto as Exhibit U).
4)

At the end of the meeting referenced above, Mr. Thomas said to me

that in his own opinion the Government has no case against me for any money
claim and at best I am only guilty of making false representation about Opus &
Best LLC but certainly no loss was incurred by Timor Leste because the contracts
were executed as agreed upon by the parties. Mr. Thomas went further that the
8

Case
Case:
3:16-cv-06024-FLW
18-3662 Document:
Document
003113121464
1-2 Filed 09/28/16
Page: 9 Page
Date9Filed:
of 2112/31/2018
PageID: 181

employee of the Federal Defender's office designated as the "Investigator" would
be starting some work to assist him on discovery issues. Mr. Thomas never
produced the result of any "investigative work" that he promised and I believe that
no investigation whatsoever was done by Mr. Thomas contrary to his promise.
5)

Between December 2014 and mid-February 2015, Mr. Thomas and I

met once and spoke on the phone twice. On each occasion, Mr. Thomas reiterated
to me that the amount paid by the Timor-Leste Government in the sum of $3.5
million cannot be interpreted as "loss" in the circumstances that I narrated to him
and based on his review of the documents enumerated in Paragraph 3 above.
6)

Sometimes in the month of March or thereabout, Mr. Thomas and I

met with the Federal Prosecutor and the FBI Agent investigating the case at the
U.S. Attorney's office in Newark. At that meeting the Federal Prosecutor narrated
the Government's version about its case against me and other unnamed "coconspirators" who participated in the "fraud" against the Timor-Leste Government
in relation to the three contracts. The Federal Prosecutor said that the Government
had copies of all the emails sent out or received in the email accounts of Opus &
Best as well as my personal email account. The Federal Prosecutor said that I
submitted fraudulent bids to secure the three contracts forming the subject of the
Criminal Information filed against me and that at the time that I submitted the bids,
Opus & Best was non- existent. The Federal Prosecutor said affirmatively that the
9
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Government of Timor- Leste suffered a monetary loss in the sum of $3.5 million,
been the amount paid by the total amount of the contracts that I fraudulently
obtained.
7)

Since I was not allowed to speak at the meeting referenced above with

the Federal Prosecutor and the FBI Agent, I met with Mr. Thomas immediately
after the meeting at the lobby of the U.S. Attorney's office. I informed Mr.
Thomas that the version of the events surrounding the formation of Opus & Best
LLC and the award of the three contracts were fundamentally different from the
case presented by the U.S. Attorney. I explained that the documents for the
incorporation of Opus & Best LLC was submitted in February 2012 by a firm
called "Rocket Lawyers" and they advised in early March that the firm has been
incorporated. It was not until March 15 that I received a letter from the New York
Secretary of State rejecting the name and asking for a different name from what
was submitted by the Rocket Lawyers in February 2012. A new name "Opus &
Best LLC" was provided to the N.Y. Secretary of State on or about March 17; the
Bid for the TDA & TBUCA Regulations was submitted on or about March 25,
2012. I also reminded Mr. Thomas that Opus & Best LLC submitted only one bid
regarding the TDA & TBUCA Regulations, and that the two subsequent contracts
(Transfer Pricing and Interpretative Guidelines for TDA & TBUCA) were no bid
contracts awarded without any representations to the Timor-Leste Government. I
10
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also reminded Mr. Thomas that contrary to the version of the U.S. Attorney' s
version, the aggregate amount of the three contracts was $4.9 million and that the
Timor- Lester Government still owes an outstanding amount in the sum of $1.4
million that remains unpaid after the satisfactory completion of the consulting
projects. Mr. Thomas’ response to me was that he was going to begin a discovery
process to obtain documents that the Federal Prosecutor said that they were relying
upon against me. I told Mr. Thomas that in view of the all the documents that I
gave him and some of which are exhibited hereto, the Government's case as put
forth by the Prosecutor did not make sense. To my surprise and total
disillusionment, Mr. Thomas said that to me that I submitted too many documents
and that he had been very busy and had had no time to review any of the
documents to date!
8)

Approximately a week or so after the meeting at the U.S. Attorney's

office in Newark, I received an email from Mr. Thomas to report at his office to
discuss my case and to review some documents that the Federal Prosecutor shared
with him. At the meeting, Mr. Thomas gave me some email correspondences
between myself and others including Mr. Peter Chen and one Mr. Kapadia (some
of the other professionals that worked with me on the projects) and advised me that
the matter should not be taken to trial but find a way to obtain a "Plea Bargain"
with the U.S. Attorney. I told him that was not acceptable to me and that my prior
11
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private attorney and I had rejected the "Plea Bargain" offered by the U.S. Attorney
in August 2014. Mr. Thomas told me that the correspondences that were shared
with him by the U.S. Attorney seem to suggest that I abused my position with the
Timor Leste Government to obtain the contracts and that since the complainant is a
sovereign foreign government, it would be extremely difficult to obtain relevant
documents and subpoena the relevant government officials that I may need as my
own witnesses. Furthermore, Mr. Thomas told me at the meeting that his view
now is that the entire amount, the $3.5 million, paid to Opus & Best LLC may be
regarded as a "loss" for the simple fact that I misled the Timor Leste Government
in the bidding documents that I submitted. I reminded Mr. Thomas that his new
position on the issue was contrary to all his prior representations and more
specifically on the "loss" issue and my own conviction that that the Timor Leste
Government suffered neither economic nor any monetary loss as a result of
contracts that were faithfully executed and applauded by the same Timor-Leste
Government.
9)

I told Mr. Thomas during this same meeting that while I am willing to

readily concede the fact that I made false representations in securing the first
contract (TDA & TBUCA Regulations) through a bid and which was awarded in
the sum of $2.4 million, I was not prepared to concede that the Timor-Leste
Government suffered any economic loss in the circumstances of the case.
12
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Furthermore, I told Mr. Thomas that the other two subsequent contracts for
Transfer Pricing and Interpretative Guidelines for TDA & TBUCA) were awarded
by the Timor-Leste Government on a no-bid basis and as a result of what the
Timor Leste Government described as excellent services in regard to the TDA &
TBUCA Regulations. I asked Mr. Thomas how the Timor Lester Government
could have suffered a "loss" for what it acknowledged as "excellent services" and
for work products that it continued to use. I also asked Mr. Thomas to explain his
new position vis-a-vis the fact that the two subsequent contracts that were awarded
solely at the prompting of the Timor Leste Government and without any
representations whatsoever by Opus & Best. Finally, I reminded Mr. Thomas that
the Timor Leste Government still owed the sum of $1.4 million, having paid only
$3.5 million out of the aggregate sum of $4.9 million for the three contracts. I
pointedly asked Mr. Thomas to explain to me how Timor Leste can legally claim
that it sustained a "loss" when it has received something of value in the sum of
$4.9 million and paid only $3.5 million. I further asked him if Opus & Best LLC
was not entitled to credit for services rendered pursuant to the contractual
obligation of the Timor Leste Government. Mr. Thomas said to me that I may be
able to sue the Timor Leste Government in a civil court to recover the amount
agreed upon under the three contracts and that he will further research the legal

13
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answer to all the matters that I raised concerning the criminal issue of "loss" then
get back to me.
10)

Approximately a week or two after my last meeting with Mr. Thomas

referenced in Paragraphs 8 and 9 above, I received an email from Mr. Thomas with
a draft copy of a Plea Bargain offered by the U.S. Attorney, asking me for my
comment. Mr. Thomas and I agreed to meet on April 23, 2015 to discuss the
factual basis questions in the Plea Bargain dated March 12, 2015.
11)

On or about April 23, I met with Mr. Thomas in his office to discuss

the Plea Bargain. I reiterated my disagreement regarding the issue of loss and
restitution in the sum of $3.5 million and my concerns with the way the case was
characterized by the U.S. Attorney in the draft Plea Bargain. I made it clear to Mr.
Thomas that I do not believe that I should be subject to any restitution at all and
that the Government of Timor Leste did not suffer any economic loss having
obtained all the benefits under the contracts and without even paying the remaining
balance of $1.4 million as contractually agreed upon by the parties. I also pointed
out to Mr. Thomas that the Government's case that I submitted fraudulent bids for
three contracts was factually incorrect as I have explained to Mr. Thomas over and
over again that the ONLY bid that was submitted to Timor-Leste was in respect of
the TDA & TBUCA contract, and that the two subsequent contracts were awarded
at the instance of Timor Leste on a no bid basis and partly on the reasoning that
14
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Opus & Best LLC performed the first contract excellently as memorialized in the
document supporting the no-bid contracts. I asked Mr. Thomas why Timor Leste
is able to keep the work products they received from me without paying for same
and I am now required to refund the whole amount without any credit whatsoever
for the value received by the Timor Leste Government. Mr. Thomas’ response was
that he does not believe that I could prevail on those issues if I went to trial and
that the Federal Prosecutor was of the view that Timor Leste sustained a loss as a
result of my misrepresentations in securing the contracts and that I was not entitled
to any credit for the value of my work products. Mr. Thomas further told me that
he has never tried a "white collar" crime before in his career and that he was not
familiar with how "losses" are calculated or determined other than the value of the
contract sum. He went further to say that if I took the matter to trial and lost that I
might be sentenced up to 20 years.
12)

Mr. Thomas also reiterated the fact that I will need witnesses from

Timor Leste if I took the matter to trial or insisted on having a hearing on the "loss
issue," and in both circumstances it would be near impossible to subpoena them to
appear in a U.S. Court. Mr. Thomas became angry at some point during the
meeting specifically on the "loss" issue and told me that my reasoning on the "loss"
would only be relevant in a civil litigation and not in a criminal natter. He
chastised me for not being able to make the distinction between civil and criminal
15
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law in relation to the value that Timor-Leste received pursuant to the three
contracts.
13)

Sometimes around September 2015, Mr. Thomas asked to me to

prepare a "Statement of Responsibility" to be forwarded to the Probation Officer as
part of the documents to be included in my PSI and which document was intended
to be submitted to the presiding Judge. The first two drafts that I prepared were
rejected by Mr. Thomas. He called me on the phone and directed me to rewrite the
first draft and the second draft and his reasoning was that I was focusing too much
on making a point that Timor-Leste did not suffer any economic loss in the
peculiar circumstances of my case. In both drafts I took responsibility for any
misleading statements that I made in respect of the one any only bid document
relating to the first contract (TDA & TBUCA Regulations) awarded by the Timor
Leste Government to Opus & Best LLC but I rejected the notion that Timor Leste
suffered any loss. Mr. Thomas advised me that I change the draft because both the
Judge and the Probation Officer may be angered by such explanation relating to the
loss issue and that I may lose the point associated with the "admission of
responsibility" and be sentenced to a longer term of imprisonment. I followed Mr.
Thomas’ advice and made the changes that led to the final (third) draft submitted
to the probation Officer. Each of the three drafts were sent to Mr. Thomas by
email. In light of all the correspondences between Messrs Chen and Kapadia and
16

Case
Case:
3:16-cv-06024-FLW
18-3662 Document:
Document
003113121464
1-2 Filed 09/28/16
Page: 17 Page
Date
17Filed:
of 2112/31/2018
PageID: 189

myself and which documents were in possession of Mr. Thomas at all times from
the beginning of his representation until the sentencing day, his failure to challenge
the false impression created by the Government relating to the persons that actually
performed the three (3) contracts awarded to Opus & Best LLC amounts to a
shocking sub-standard counseling and effective legal representation. Mr. Thomas
did not even bring up neither the correspondences nor the fact that the contracts
were indeed performed by professionals i.e. Messrs Chen and Kapadia and I. As a
direct result of the sub-standard service rendered by Mr. Thomas, I received a
substantially higher sentence than I should have received and therefore I was
constitutionally prejudiced. Furthermore, the argument proffered by Mr. Thomas
during the sentencing hearing wherein he likened the "loss" issue to contract was
totally misplaced and fell substantially below the standard of effective
representation. Furthermore, Mr. Thomas did not provide me with a copy of the
Government Sentencing Brief nor discussed same with me and thereby denied me
the opportunity to dispute the false claim made by the Government that the
contracts were executed by unqualified persons. He did not provide me with a
copy of the Sentencing Brief that he filed on my behalf nor discussed same with
me, and therefore deprived me of the opportunity to address the "loss" issue that
was so critical to my sentencing.
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14)

I was astonished during the sentencing hearing on October 15 2015

that in spite of having documentary proof (see Exhibits H, I, L, M & P) that it was
Messrs Peter Chen and Kapadia and myself (Peter Chen and I are tax lawyers,
Peter Chen and Kapadia are also CPAs as well) that executed the three (3)
contracts awarded by the Timor-Leste Government to Opus & Best LLC, he
completely failed to rebut the Government's erroneous representation to the Court
that the three (3) contracts were executed by some random unqualified persons and
that I was therefore not entitled to receive credit for the value of my work products,
and which products were received and accepted without any complaints from the
Timor-Leste Government.
15)

Immediately after my sentencing on October 15, 2015, Mr. Thomas

and I spoke on the phone and I told him that I was displeased completely with the
loss issue and especially his oral submission on the matter. I told him of my
decision to appeal the sentence and requested him to file a Notice of Appeal on my
behalf. Mr. Thomas did nothing in respect of my request to file a Notice of
Appeal.
16)

That the Government was in possession of all of my emails associated

with my personal gmail account as well as the email accounts set up by Opus &
Best LLC. Furthermore, the government was in possession of my Sony Laptop
computer from the day of my arrest at the Newark about on or about June 18, 2014
18
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and knew that all the emails regarding the contracts with Timor-Leste Government
were sent out by me personally from that same Sony Laptop computer and that the
work products associated with the contracts were done principally by Peter Chen,
Kaushal Kapadia and myself, and not by "quacks" as falsely alleged during the
sentencing hearing on October 15, 2015.
17)

The same Peter Chen that was hired by Opus & Best LLC to do some

of the work associated with the contracts awarded to Opus & Best LLC was also
hired by CRA (a US company) as a subcontractor in respect of the contract for
auditing services awarded by Timor-Leste to CRA, and in this case did more than
90% of the work and yet CRA is not accused of using a "quack" to execute the
contract.
18)

With Timor-Leste having received value in the sum of $4.9 million

being the total face value of three contracts awarded to Opus & Best LLC, and
which contracts were executed with the highest professional standard and to the
satisfaction of the Timor-Leste Government, I should not be subjected to the
payment of any restitution whatsoever.
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19)

On or about November 12, 2015, I sent Mr. Thomas an email

specifically on the "loss" issue and indicated my displeasure and my plan to appeal
the matter. I also referenced our prior conversation on the same issue. (A copy of
this email is attached hereto as Ex. V.) Mr. Thomas did not respond to the email.
20)

In the circumstances, I firmly believe that throughout this case, Mr.

Thomas failed to adequately represent my interest and his professional assistance is
sub-standard and grossly ineffective. I believe that I would have received a much
lower sentence if Mr. Thomas had represented me effectively by investigating the
case and presented all the relevant facts, and more particularly on the issue of
"loss" and the appropriate credit for the value of the services that Peter Chen,
Kaushal Kapadia and I rendered to the Timor-Leste Government in furtherance of
the contracts forming the subject matter of this case.
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Interpretation
Chapter I
Section 1
Preamble & Purposive interpretation & Short Title
Where Sections in the present Regulation are capable of alternative interpretations, the
interpretation that best achieves the intended purpose of Chapter IX of the Taxes and Duties Act
2008 shall be adopted and any interpretation that frustrates the intended purpose of the
legislation or impedes the right of Timor-Leste to collect the tax revenue accruing from
Petroleum Operations in accordance with the applicable tax laws, including Treaties shall be
rejected.
The present Regulations shall be referred to as Regulation TDA-IX/2012
Section 2
Definitions extend to other forms of words
2.1 Definitions in the present Regulations in the singular form shall be read as applying to the
plural form and definitions in the plural form shall be read as applying to the singular form as
appropriate.
2.2 Definitions in the present Regulations in the masculine form shall be read as applying to the
feminine form and definitions in this section in the feminine form shall be read as applying to
the masculine form.
Section 3
Scope of Regulations
The present Regulations shall apply to the territory of Timor-Leste, including its territorial sea,
and to its exclusive economic zone and continental shelf where, by international law, TimorLeste has sovereign rights for the purposes of exploration for and exploitation of its natural
resources and applies to the Joint Petroleum Development Area, other than the area covered by
the Production Sharing Contracts described in Annex F of the Timor Sea Treaty.
The present Regulations shall also apply only to a Contractor or Subcontractor, and any person
receiving an amount for goods or services supplied to a Contractor or Subcontractor or by a
Contractor or Subcontractor to any person in connection with Petroleum Operations in TimorLeste, excluding the area designated as Annex F in the Timor Sea Treaty.
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Section 4
Definitions
In the present Regulation:
³Accounting´PHDQVDV\VWHPDWLFSURFHVVXQGHUWKH,)56RUD*HQHUDOO\$FFHSWHG$FFRXQWLQJ
Practice, of recording of data and information in respect of assets, liabilities or debt, equity,
income and expenditures, and all outlays associated with the acquisition and delivery of goods
and services, resulting in a financial report in the form of a balance sheet and profit and loss
statement at end of each reporting period
³Affiliate´ PHDQV LQ UHVSHFW RI D &RQWUDFWRU RU 6XEFRQWUDFWRU RU LI PRUH WKDQ RQH SHUVRQ LQ
respect of each such person), a person that controls, is controlled by, or is under common control
with the Contractor or Subcontractor or any such persons as the case may be;
³Associate´ LQ UHODWLRQ WR D SHUVRQ PHDQV DQ\ RWKHU SHUVRQ ZKR DFWV RU LV OLNHO\ WR DFW LQ
accordance with the wishes of the person as a result of a connection between the persons or
common ownership or control; 3 of the UNTAET Regulation 2000/18; it includes:
a) A natural person and a relative of the natural person;
b) A legal person and any person who owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in the legal person; or
c) Two or more legal person if a third owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in each person;
³Amount´LQFOXGHVDQ\YDOXHLQNLQGRUFDVK
³Air or Sea Transportation Services´PHDQVDQ\WUDQVSRUWDWLRQ of passengers, mail, or goods
by air or sea:
a) between two places in Timor-Leste;
b) From a place in Timor-Leste to a place outside Timor-Leste;
c) From a place outside Timor-Leste to a place in Timor-Leste
³Annual Tax Return´PHDQVDIRUPXVHGE\DWD[SD\HUWRreport the calculation and/or payment
of tax due within a tax year
³Approval´PHDQVDZULWWHQDXWKRUL]DWLRQ
³Approved Contract´ PHDQV D FRQWUDFW PDGH E\ WKH &RQWUDFWRU DQG DSSURYHG E\ WKH
responsible Ministry or Designated Authority, as the case may be, as part of a Development
Plan;
³$UP¶V/HQJWK7UDQVDFWLRQ´PHDQVWUDQVDFWLRQVLQZKLFKWKHFRQGLWLRQVDQGRUWHUPVLPSRVHG
between two related parties or associates in their commercial or financial relations are similar to
those which would be made between independent enterprises;

2

EX. J 002

Case: 18-3662

Document: 003113121464

Page: 464

Date Filed: 12/31/2018

³Audit´ PHDQV D VHULHV RI DFWLYLWLHV WR VHHN JDWKHU DQG SURFHVV GDWD GRFXPHQWV DQG RU
information for tax compliance purposes;
³Bank´ PHDQV DQ\ OHJDO SHUVRQ OLFHQVHG WR  DFFHSW GHSRVLWV DQG XVLQJ VXFK IXQGV HLWKHU LQ
whole or in part, to make extensions of credit or investments for the account, and at the risk, of
the person carrying on the business;
³Board´ PHDQV WKH %RDUG RI 7D[ DQG &XVWRPV $SSHDOV HVWDEOLVKHG XQGHU WKH 817$(7
Regulation 2000/18;
³Body´ PHDQV D W\SH RI business organization which may be a limited company, limited
partnership, an enterprise owned by the government in whatever name and form, association,
cooperative, joint venture or similar arrangement, permanent establishment and other such
business enterprise;
³Carry Forward Loss´PHDQVDORVVFDUULHGIRUZDUGXQGHU6HFWLRQRIWKH7D[HVDQG'XWLHV
Act, 2005, excluding interest expense carryover under Section 74.3 of the Taxes and Duties Act;
³Code´ PHDQV WKH 3HWUROHXP 0LQLQJ &RGH DJUHHG DQG DGRSWHG Ey Timor-Leste and Australia
under Article 7 of the Timor Sea Treaty, as amended, varied, modified, or replaced from time to
time, and the regulations or orders made thereunder;
³Commissioner´ PHDQV WKH &RPPLVVLRQHU RU WKH 'LUHFWRU *HQHUDO RI WKH 'LUHFWRUate of
Revenue and Customs of the Ministry of Finance Timor-Leste;
³Contract Area´PHDQVWKHDUHDWKDWLVVXEMHFWRID3HWUROHXP$JUHHPHQWDQGLIDQ\SDUWRID
Contract Area is relinquished pursuant to a Petroleum Agreement, the Contract Area is the
Contract Area originally granted;
³Contractor´PHDQVDSHUVRQZLWKZKRPWKHUHVSRQVLEOH0LQLVWU\RU'HVLJQDWHG$XWKRULW\DV
the case may be, has made a Petroleum Agreement;
³ControO´PHDQVLQUHODWLRQWRDSHUVRQWKHSRZHURIDQRWKHUSHUVRQWRVHFXUH
a) by means of the holding of shares or the possession of voting power, in or in relation to
the first person or any other person; or
b) by virtue of any power conferred by the articles of association of, or any other document
regulating, the first person or any other person,
that the affairs of the first person are conducted in accordance with the wishes or directions of
that other person;
µControlled Taxpayer´PHDQVDQ\RQHRIWZRRUPRUHWD[SD\HUVRZQHGRUFRQWUROOHGGLUHFWO\RU
indirectly by the same interests, and includes the taxpayer that owns or controls the other
taxpayers;

3

EX. J 003

Case: 18-3662

Document: 003113121464

Page: 465

Date Filed: 12/31/2018

³Controlled transaction or controlled transfer´PHDQVDQ\WUDQVDFWLRQRUWUDQVIHUEHWZHHQWZR
or more members of the same group of controlled taxpayers. The term uncontrolled transaction
means any transaction between two or more taxpayers that are not members of the same group of
controlled taxpayers;
.
³Crude Oil´ PHDQV FUXGH PLQHUDO RLO DQG DOO OLTXLG K\GURFDUERQV LQ WKHLU QDWXUDO VWDWH RU
obtained from Natural Gas by condensation or extraction;
³Customs Controller´PHDQVWKH&RQWUROOHURIWKHCustoms Service;
³Customs Service´PHDQVWKH7LPRU-Leste Customs Service;
³Customs Value´ means the fair market value of the goods including cost, insurance and freight
as determined in accordance with article VII of GATT, or any amendments thereunder;
³Crude Oil´ PHDQV FUXGH PLQHUDO RLO DQG DOO OLTXLG K\GURFDUERQV LQ WKHLU QDWXUDO VWDWH RU
obtained from Natural Gas by condensation or extraction;
³Decommissioning Plan´PHDQVWKH'HFRPPLVVLRQLng Plan approved the responsible Ministry
or Designated Authority, as the case may be, under a Petroleum Agreement;
³Decommissioning Security Agreement´ PHDQV WKH 'HFRPPLVVLRQLQJ 6HFXULW\ $JUHHPHQW
approved by the responsible Ministry or Designated Authority, as the case may be, under a
Petroleum Agreement;
³'HSUHFLDEOH$VVHW´ means any tangible movable property that:
(a) has a useful life exceeding one year;
(b) is likely to lose value as a result of wear and tear, exploitation, or obsolescence; and
(c) is wholly or partly or substantially used in the conduct of taxable activities;
³Designated Authority´ PHDQV WKH 'HVLJQDWHG $XWKRULW\ HVWDEOLVKHG XQGHU $UWLFOH  RI WKH
Timor Sea Treaty;
³Designation Notice´LVDQRWLFHGHVFULEHGLQ6HFWLRQRI817$(75HJXODWLRQ000/18;
³Development Expenditure´ PHDQV H[SHQGLWXUH LQFXUUHG DIWHU WKH UHVSRQVLEOH 0LQLVWU\ RU
Designated Authority has approved a Development Plan, in preparing a site for Petroleum
Operations, including drilling and completing production wells, and the construction of
production facilities, but does not include any expenditure incurred in the acquisition or
construction of a pipeline or in the acquisition of a depreciable asset;
³Development Plan´ PHDQV WKH SODQ IRU WKH GHYHORSPHQW DQG SURGXFWLRQ RI SHtroleum or gas
resources in the Contract Area approved by the responsible Ministry or Designated Authority, as
the case may be;
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³Dividend´PHDQVDQ\GLVWULEXWLRQRISURILWIURPFXUUHQW\HDURUIURPDFFXPXODWHGHDUQLQJVE\
a legal person to a member as a result of participation in the capital of the legal person,
including:
a) Any amount returned to a member in respect of a membership interest in a legal person
on a partial reduction in capital to the extent that the amount returned exceeds the amount
or value by which the nominal value of the membership interest was reduced; or
b) Any amount distributed to a member on redemption or cancellation of a membership
interest, including liquidation, to the extent the amount distributed exceeds the nominal
value of the membership interest;
³Employee´PHDQV
a) a natural person who is in employment; or
b) a natural person whose provision of services is substantially similar to the provision of
services by a person who is in employment
³Employer´PHDQVDperson who hires an employee pays periodic wages to an employee;
³Employment in Timor-Leste´PHDQVWKHSURYLVLRQRISHUVRQDOVHUYLFHVLQTimor-Leste:
(a)
(b)
(c)
(d)

in the course of an employer and employee relationship;
as director of a company;
as the holder of a public office; or
as an official of the government of Timor-Leste posted overseas;

³Exploration Expenditure´ PHDQV H[SHQGLWXUH UHODWLQJ WR DQG FRQQHFWHG ZLWK JHRORJLFDO
geophysical and geochemical surveys, exploration or appraisal drilling, or feasibility and
environmental impact studies incurred in conducting Petroleum Operations prior to the grant of
an approval of the Development plan by the responsible Ministry or Designated Authority, as the
case may be;
³Field Export Point´ PHDQV WKH SRLQW DW ZKLFK SHWUROHXm from a Contract Area leaves the
Contract Area, or such earlier point at which it is loaded onto or enters a vessel, pipeline, or other
means of transportation to be transported from the Contract Area;
³Financial institution´ PHDQV  DQ\ OLFHQVHG EDQN Rr other licensed legal person that is
primarily engaged in the business of making credit extensions or investments for the account,
and the risk, of the person carrying on the business;
³Goods´ PHDQV DQ\ VXEVWDQFH RUJDQLVP DUWLFOH RU WKLQJ ZKHWKHU PDQufactured or natural,
which is not a human body, cadaver or human remains;
³Head Office Expenditures´ PHDQV DQ\ H[HFXWLYH PDQDJHPHQW RU JHQHUDO DGPLQLVWUDWLRQ
expenditures incurred by a non-resident person in the ordinary course of business, and which
expenses are incurred solely and primarily for business purpose and for the benefit of the
permanent establishment of the person in Timor-Leste;
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³Intangible Asset´ PHDQV DQ\ SURSHUW\ RWKHU WKDQ WDQJLEOH PRYDEOH RU LPPRYDEOH SURSHUW\
that:
a) has a useful life exceeding one year;
b) is used wholly or substantially in the conduct of taxable business activities;
³Intangible expenditure´PHDQVDQ\H[SHQGLWXUHLQFXUUHGRWKHUWKDQLQWKHDFTXLVLWLRQRI
any tangible movable or immovable property, or tangible asset;
³Interest´PHDQV
a) any amount (including a premium or original issue discount) paid or accrued
under a debt obligation that is not a repayment of capital and pursuant to
petroleum operations; or
b) any amount that is functionally equivalent to an amount referred to in paragraph
(a), such as amount paid or accrued under an interest rate swap agreement or as
defaulted under a guarantee agreement, pursuant to petroleum operations;
c) any commitment, guarantee, service, or similar fee payable in respect of a debt
obligation or other instrument or agreement giving rise to interest under
paragraphs (a) or (b);
For the purposes of Section 74 of the Taxes and Duties Act, 2008 as amended or modified, the
interest referred to in paragraphs (a)-(c) must be charged by a bank.
³International Financial Reporting Standards´PHDQVWKHPRVWUHFHQW,QWHUQDWLRQDO)LQDQFLDO
Reporting Standards issued by the International Accounting Standards Board or any successor
entity taking over the role of issuing International Financial Reporting Standards;
"Law on Income Tax" means the Taxes and Duties Act, 2008, including any
amendments and Regulations thereunder, and such other laws applicable in Timor-Leste under
UNTAET Regulation No. 1999/1;
³Legal Person´PHDQV
a) any limited liability company, joint stock company, general partnership, limited
partnership, or other unincorporated association or body of persons, whether
incorporated, formed, organized, or established in Timor-Leste or elsewhere;
b) any trust, undivided estate of a deceased natural person;
c) a government, a political or administrative subdivision of a government in
whatever name or form, or public international organisation, or an entity,
organisation, association, or business form owned by a government, political
subdivision of a government, or public international organisation;
³Long-Term Contract´LVDFRQWUDFWIRUPDQXIDFWXUHLQVWDOODWLRQPDLQWHQDQFHRUFRQVWUXFWLRQ
or services related thereto, that is not completed in the tax year in which work under the contract
commenced, other than a contract estimated to be completed within six months of the date on
which work under the contract commenced;

6

EX. J 006

Case: 18-3662

Document: 003113121464

Page: 468

Date Filed: 12/31/2018

³0DQDJHPHQW6HUYLFHV´means the provision of managerial services, consulting, supervisory or
other similar services for a fee between related parties;
³Member´ LQ UHODWLRQ WR D OHJDO SHUVRQ PHDQV D VKDUHKROGHU SDUWQHU LQ D SDUWQHUVKLS RU DQ\
other person with a membership interest in a legal person;
³Method of Accounting´LQFOXdes not only the overall method of accounting of the taxpayer but
also the accounting treatment of any item;
³Mining´PHDQVDQ\PHWKRGRUSURFHVVE\ZKLFKDQ\PLQHUDOLVWDNHQIURPWKHVRLORUIURPDQ\
substance or constituent of the soil;
³Mining Support services´ PHDQV HYHU\ VHUYLFH UHODWLQJ WR PLQLQJ RWKHU WKDQ WHFKQLFDO
management, consulting, or architectural services;
³Natural Gas´ PHDQV DOO JDVHRXV K\GURFDUERQV DQG LQHUWV LQFOXGLQJ ZHW PLQHUDO JDV GU\
mineral gas, casing head gas, and residue gas remaining after the extraction of liquid
hydrocarbons from wet gas, but not crude oil;
³Natural Resources´PHDQVDQ\PLQHUDOSHWUROHXPRUDQ\RWKHUOLYLQJRUQRQ-living resource
that may be taken from the land or sea;
³Non-Resident Person´PHDQVDQy person who is not present in Timor-Leste for a period of, or
periods in aggregate to, one hundred and eighty three days or more in the tax year in aggregate;
³Non-Wage Benefits´PHDQVDQ\UHZDUGIRUVHUYLFHVSURYLGHGE\DQemployer to an employee,
including:
(a)
(b)

(c)
(d)

(e)

the market value of any non-cash benefit provided by an employer to an
employee;
the value determined by the Commissioner of the provision by the employer to an
employee of the use of a motor vehicle wholly or partly for private purposes of the
employee;
the value determined by the Commissioner of the provision by the employer of
accommodation or housing;
the value determined by the Commissioner of the provision by an employer to an
employee of a housekeeper, driver, guard, gardener, or other domestic assistant;
and
the cost to the employer of providing an employee with any meal, refreshment, or
entertainment except in the course of providing a good or service for the employer
where the Commissioner considers that the cost of provision for the employer is
reasonable;
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³Permanent Establishment´PHDQV
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)

a place of management;
a branch;
a representative office;
an office;
a factory;
a workshop;
a mine, an oil or gas well, a quarry, or any other place of extraction of natural
resources, including any place of drilling for mineral exploration;
DILVKHU\SODFHZKHUHDQLPDOKXVEDQGU\LVFRQGXFWHGIDUPSODQWDWLRQRUIRUHVW¶
a construction, installation, or assembly project;
the furnishing of services through employees or other personnel, if conducted for
more than sixty days in any 12-month period;
a natural legal person acting as a dependent agent; or
an agent or employee of a non-resident insurance company, if the agent or
employee collects premium, or insures risks, in Timor-Leste;

³Person´PHDQV
(a)
(b)
(c)
(d)
(e)

a natural person, including a sole trader;
a company, wherever incorporated, or other juridical person;
a partnership, wherever formed;
a trust, wherever established; or
any other unincorporated association or body of persons;

³Petroleum´PHDQV
(a) any naturally occurring hydrocarbon, whether in a gaseous, liquid or solid state;
(b) any mixture of naturally occurring hydrocarbons, whether in a gas, liquid or solid
state; or
(c) any petroleum (as defined above) that has been returned to the reservoir;
³Petroleum Agreement´PHDQV
(a) a contract, licence, permit, or other authorization in relation to petroleum
operations made or given pursuant to the Timor-Leste Petroleum Act, except
Seepage Use Authorisation; or
(b) an authorisation or production sharing contract made under the Code;
³Petroleum Operations´PHDQVDXWKRUL]HGDFWLYLWLHVXQGHUD3HWUROHXP$JUHHPHQW
³Reserves´ PHDQV WKH HVWLPDWHG TXDQWLW\ RI SHWUROHXP RU JDV WKDW FDQ EH H[SHFWHG WR EH
profitably extracted, processed, and sold under the current and foreseeable economic conditions;
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³ReservoiU´PHDQVDQDFFXPXODWLRQRISHWUROHXPLQDJHRORJLFDOXQLWOLPLWHGE\URFNZDWHURU
other substances without pressure communication through liquid or gas to another accumulation
of petroleum;
³Resident´LQUHVSHFWRIDQDWXUDOSHUVRQPHDQV
a natural person who is present in Timor-Leste for more than 183 days in a tax year unless the
SHUVRQ¶VSHUPDQHQWSODFHRIDERGHLVQRWLQ7LPRU-Leste;
³Royalty´ PHDQV DQ\ DPRXQW KRZHYHU GHVFULEHG RU FRPSXWHG whether periodical or not, as
consideration for:
(a) the use or right to use any copyright, patent, design, or model, secret formula
or process, trademark, or other like property;
(b) the use or right to use any motion picture films, films or video tapes for use in
connection with television or internet broadcasting, or tapes for use in
connection with radio or internet broadcasting;
(c) the receipt of, or right to receive, any visual images or sounds, or both,
transmitted by satellite, cable, optic fiber, or similar technology in connection
with television, radio, or internet broadcasting;
(d) the supply of any scientific, technical, industrial, or commercial knowledge or
information;
(e) the use of or right to use any tangible movable property;
(f) the supply of any assistance that is ancillary and subsidiary to, and is
furnished as a means of enabling the application or enjoyment of, any such
property, supply, or right as mentioned in paragraphs (a)-(e);
(g) the partial or total forbearance in respect of any matter referred to in
paragraphs (a)-(f); or
(h) the disposal of any property or right referred to in paragraphs (a)-(g);
³Sales Tax Value´PHDQV
(a) for imported taxable goods, the customs value of goods increased by any
import duty and excise tax payable on the importation of the goods;
(b) for taxable goods sold in Timor-Leste, the price of the goods not including
any sales tax; and
(c) for taxable services provided in Timor-Leste, the price of the service not
including any sales tax;
³Seepage Use Authorisation´KDVWKHPHDQLQJLQWKH7Lmor-Leste Petroleum Act;
³Services´LQFOXGHVWKHKLULQJRIHTXLSPHQW
³State-Owned Contractor´PHDQVWKH&RQWUDFWRULQFRUSRUDWHGXQGHUWKHODZVRI7LPRU-Leste,
which is controlled directly or indirectly, by Timor-Leste;
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³SubcontractoU´ PHDQV DQ\ SHUVRQ supplying goods or services directly or indirectly to a
Contractor in respect of Petroleum Operations;
³Tax Administration´ PHDQV WKH 1DWLRQDO 'LUHFWRUDWH RI 3HWUROHXP 5HYHQXHU RU DQ\ RWKHU
public bodies or central services charged under the laws of Timor-Leste to carry out the
enforcement of petroleum tax laws and collect petroleum taxes and duties, Commissioner or the
Minister of Finance or another competent member of the Government, when exercising their
administrative power in relation to tax matters, including policies and regulations;
³7axpayer´LVDQ\ERG\LQGLYLGXDORUFRUSRUDWHZKRRUZKLFKSXUVXDQWWRWKHSURYLVLRQVLQWKH
tax laws, is required to fulfill tax obligations, including tax withholders of certain taxes be it
income or wages related, those required to make tax payments in relation to oil and gas business
in certain designated areas but excluding the Annex part of the Joint Production Development
Area;
³Tax Assessment´PHDQVXQGHUVWDWHPHQWRIWD[DQGRUXQGHUSD\PHQWRIWD[LQFOXGLQJLnterest
and any additional tax imposed under Sections 72, 73 and 74 of UNTAET Regulation 2000/18;
³Taxable Business Activities´ means business activities carried on to derive business income
and which is includible in gross income;
³Tax Form´PHDQV
(a) an annual income tax form, including all the required information and or
data;
(b) an annual Supplemental petroleum tax form, including all the required
information and or data;
(c) an annual wage income tax withholding information form, including all
the required information and or data;
(d) an excise tax form;
(e) the income and Supplemental petroleum tax instalment forms, ;
(f) an income tax withholding form;
(g) a sales tax form;
(h) a services tax form;
(i) a wage income tax withholding form;
(j) any forms designated by the Commissioner for the purposes of persons
applying for tax identification numbers and being registered for tax
purposes;
(k) any forms designated by the Commissioner under Section 45.1(c); or
(l) any consolidated form designated by the Commissioner which includes the
information from 2 or more of the above forms;
provided that where, in relation to any person, any consolidated form has been designated
by the Commissioner, then the forms which that consolidated form has replaced shall no
ORQJHUEH³WD[IRUPV´
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³Tax Period´ means a calendar month or calendar year, unless otherwise stipulated by the
Commissioner and or the Minister of Finance, as the case may be;
³Tax Return´ PHDQV D IRUP GHVLJQDWHG DV VXFK E\ WKH &RPPLVVLRQHU XQGHU 6HFWLRQ  RI
UNTAET Regulation 2000/18 or described in Section 3 of the UNTAET Regulation 2000/18,
including all the required information and or data or a form used by a Taxpayer to report the
calculation and payment of tax due pursuant to the provisions of the applicable tax laws;
³Tax Treaty´means:
(a) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a sovereign country providing for the relief from
double taxation and the prevention of fiscal evasion; or
(b) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a foreign country providing for reciprocal
assistance in the enforcement of income tax liabilities;
³Tax Year´ PHDQV WKH  PRQWK SHULRG IURP  -DQXDU\ WR  'HFHPEHU RU LI D WD[SD\HU KDV
permission to use a substituted tax year, the substituted tax year;
³Timor-Leste´ZKHQUHIHUULQJWRDJHRJUDSKLFDUHDPHDQVWKHWHUULWRU\RITimor-Leste and its
territorial waters, the economic zone off the coast of Timor-Leste recognized under the law of
the sea and, to the extent allowed by treaty;
³Timor-Leste Petroleum Act´PHDQVWKH7LPRU-Leste Petroleum Act, 2004 as amended, varied,
modified, or replaced from time to time, and includes any regulations and amendments made
under the Act;
³Timor Sea Treaty´PHDQVWKH7LPRU6HD7UHDW\GDWHG0D\EHWZHHQWKH*RYHUQPHQW
of the Democratic Republic of Timor-Leste and the Government of Australia;
³Total Approved Decommissioning Costs´ PHDQV WKH WRWDO GHFRPPLVVLRQLQJ FRVWV DSSURYHG
by the responsible Ministry or Designated Authority in writing, as the case may be, in
accordance with the Decommissioning Plan provided under the Petroleum Agreement, as revised
or amended from time to time;
³Transaction´ PHDQV DQ\ VDOH DVVLJQPHQW OHDVH OLFHQVH ORDQ DGvance, contribution, or any
other transfer of any interest in or a right to use any property (whether tangible or intangible, real
or personal) or money, however such transaction is effected, and whether or not the terms of
such transaction are formally documented. A transaction also includes the performance of any
services for the benefit of, or on behalf of, another taxpayer;
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³True taxable income´ PHDQV LQ WKH FDVH RI D FRQWUROOHG WD[SD\HU WKH WD[DEOH LQFRPH WKDW
would have resulted had it dealt with the other member or members of the group at arm's length.
It does not mean the taxable income resulting to the controlled taxpayer by reason of the
particular contract, transaction, or arrangement the controlled taxpayer chose to make (even
though such contract, transaction, or arrangement is legally binding upon the parties thereto);
³Uncontrolled comparable´PHDQVWKHXQFRQWUROOHGWUDQVDFWLRQRUXQFRQWUROOHGWD[SD\HUWKDWLV
compared with a controlled transaction or taxpayer under any applicable pricing methodology.
³Uncontrolled taxpayer´ PHDQV DQ\ RQH RI WZR RU PRUH WD[SD\HUV QRW RZQHG RU FRQWUROOHG
directly or indirectly by the same interests;
³Underlying Ownership´ LQ UHODWLRQ WR D OHJDO SHUVRQ PHDQV D PHPEHUVKLS LQWHUHVW LQ WKH
person held, directly or indirectly through an interposed legal person or persons, by a natural
person or by a person not ultimately owned by natural persons;
³Wages´PHDQVDQ\UHZDUGIRUVHUYLFHVSURYLGHGE\DQemployer to an employee, including:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

any salary provided to the employee, including leave pay, overtime payments,
commissions, and bonuses;
GLUHFWRU¶VIHHV
the value of gifts provided by an employer to an employee;
any allowance provided by the employer for the benefit of an employee;
any payment provided by the employer in respect of loss or termination of
employment;
any payments however described made on termination of employment in respect
of entitlements outstanding at the time of termination;
the reimbursement or discharge by an employer of any expense of the employee
including utilities expenses;
the amount of any reimbursement or discharge by an employer of an employee¶V
medical expenses;
the amount of any waiver where any employer waives an obligation of the
employee to pay an amount owing to the employer; and
Non-wage benefits greater than $20 provided in a calendar month to employees of
an employer that is exempt from income tax;

³9HULILFDWLRQ´ is a series of steps undertaken to evaluate the completeness and accuracy of an
information provided to the Commissioner and or the tax administration of Timor-Lest.
Section 5.1
Sources of Income
An amount is Timor-Leste-source income to the extent to which the amount is connected with
the performance of petroleum operations:
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(a) income from petroleum operations carried on by a Contractor or Subcontractor resident in
Timor-Leste; or
(b) by a non-resident through a permanent establishment in Timor-Leste as determined under
Section 6 of the present Regulation
(c) income from the alienation of any movable property of a Contractor used in deriving
Timor-Leste-source income referred to in paragraphs (a) and (b);
(d) income from the lease of immovable property in Timor-Leste whether improved or not,
or from any other interest in or over immovable property, including the right to explore
for, or exploit, natural resources, in Timor-Leste;
(e) income from the alienation of any property or right referred to in paragraph (d) or from
the alienation of any ownership interest in a legal person the assets of which consist
wholly or principally of property or rights referred to in paragraph (d);
(f) dividend paid by a resident or permanent establishment;
(g) interest, royalties, management fees, annuity, or any other income paid by a resident or
borne by a permanent establishment in Timor-Leste of a non-resident;
(h) income from services rendered in Timor-Leste relating to construction, building
activities, construction consulting services, air or sea transportation, mining and mining
consulting services, insofar as the remuneration is paid by a resident person or borne by a
Timor-Leste permanent establishment of a non-resident person;
(i) notwithstanding paragraphs (a)-(h), an amount taxable in Timor-Leste under an
international agreement or Treaty;
5.2.
Income is a foreign±source to the extent to which it is not Timor-Leste-source income.

Section 6
Permanent Establishments
6.1.
The taxable income of a non-resident carrying on business activities in connection with
petroleum operations through a permanent establishment as a Contractor or Subcontractor in
Timor-Leste shall be determined by reference to the income attributable to:
(a) the permanent establishment;
(b) any sales in Timor-Leste of goods or merchandise or the performance of services in
Timor-Leste of the same or similar kind as those effected through the permanent
establishment.
6.2.
The taxable income of a non-resident person carrying on business activities in connection with
petroleum operations through a permanent establishment as a Contractor or Subcontractor as the
case may be in Timor-Leste shall include the income attributable to:
(a) capital gains arising in connection with the alienation of any property within the JPDA
and or Timor-Leste exclusive area, including asset, shares or comparable interest, held
directly or indirectly in the permanent establishment that is a Contractor or
Subcontractor;
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(b) the following principles apply in the determination of the taxable income of a TimorLeste permanent establishment:
i.
the profit of the permanent establishment shall be calculated on the basis that the
permanent establishment is separate and distinct legal entity engaged in the same
or similar services under the same or similar conditions and dealt with wholly
independently from the non-resident person of which it is a permanent
establishment;
ii.
subject to the present Regulations and Section 75 of the Taxes and Duties Act
2008, deductions may be claimed for necessary and ordinary expenses incurred
for the purposes of the business activities of the permanent establishment
including allowable head office expenditures so incurred, whether in Timor-Leste
or elsewhere;
iii. no deduction is allowable to the permanent establishment except where the
deductions claimed by the permanent establishment as payment to the head office
or another permanent establishment of the non-resident person, other than for the
reimbursement of actual expenses incurred by the non-resident person to third
parties (not including related party), by way of:
1. royalties, fees, or similar payments for the use of intangible or tangible
asset by the permanent establishment;
2. compensation for any services, including management services performed
for the permanent establishment;
3. interest on moneys lent to the permanent establishment, except in
connection with a transaction involving a bank or banks;
(c) no account is taken in the determination of the gross income of a permanent
establishment of amounts charged by the permanent establishment to the head office or to
another permanent establishment of the non-resident person, other than towards
reimbursement of actual expenses incurred by the permanent establishment to third
parties (not including related parties), by way of:
1. royalties, fees, or similar payments for the use of intangible or tangible asset by
the permanent establishment;
2. compensation for any services, including management services performed for the
permanent establishment;
3. interest on moneys lent to the permanent establishment, except in connection with
a transaction involving a bank or banks.
The assessable income of the non-resident person under Section 6 of this Regulation shall be
subject to 30% tax in Timor-Leste.
Section 7
Tax Subjects
7.1
For the purposes of Section 70, Chapter IX of the Taxes and Duties Act, including any
amendments, the following are Tax Subjects;
(a) a natural person;
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(b)
(c)
(d)
(e)

an undivided estate as a unit in lieu of the beneficiaries;
a body in the form of a limited company, formed in Timor-Leste;
a partnership, limited or unlimited, formed in Timor-Leste;
any other forms of business, whether private or public, incorporated or formed under
Timor-Leste laws;
(f) any legal person established under foreign laws and organized in a manner comparable to
entities referred to in paragraphs (c)-(d) above, including trust; or
(g) any other body of persons formed under foreign law.
7.1.1
Exclusions from Tax Subjects: The following persons are excluded from the definition of Tax
Subjects:
(a) a representative of a foreign government;
(b) diplomatic and consular representatives or other foreign officials;
(c) international bodies as determined by the Minister of Finance provided they do not
conduct business or engage in other for-profit activities in Timor-Leste.
7.2.
(a) the tax obligations of a natural person shall commence at the time the individual is born,
present or intends to reside in Timor-Leste and shall cease at the time of death of the
individual or leaves Timor-Leste permanently;
(b) the tax obligation of a person other than a natural person, however formed, shall
commence at the time the person is established or domiciled in Timor-Leste and shall
cease at the time the person is dissolved or is no longer domiciled in Timor-Leste;
(c) the tax obligations of a person or body shall commence at the time the person or body
initiates business or engages in business as individual or body, whether as a permanent
establishment or not and shall cease at the time the business or activities are terminated.
Notwithstanding the provisions of Section 7, an existing tax liability of a person or body will
survive the death, dissolution, cessation and or termination of business activities, as the case may
be.
Section 8
Taxable Income
Taxable income is any economic increase arising from the business activities of a taxpayer and
which is received or accrued by the taxpayer, in whatever name or form and originating from
within or without Timor-Leste, including but not limited to:
(a) gains from alienation of property, including:
i.
gains from the transfer of property to a corporation, partnership and other body in
exchange for shares or capital participation;
ii.
gains accrued by a corporation, partnership or other body through the transfer of
property to shareholders, partners or members;
iii. gains from liquidation, merger and or acquisition, consolidation, expansion,
separation, transfer or takeover of a business;
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iv.

gains from the transfer of property in the form of gift, aid or donation, except when
given to a related party (by blood or ownership structure);
(b) refunds of tax payments already deducted as expenses;
(c) interest, including premiums, discounts and compensation from loan repayment
guarantees;
(d) dividends, in whatever name or form;
(e) royalties;
(f) rent or other income related to the use of property;
(g) gains from cancellation or forgiveness of debt;
(h) gains from foreign currencies;
(i) reimbursements from insurance in respect of losses already deducted as expenses;
(j) lottery prizes or awards;
(k) profits arising from the conduct of any business activities ;
(l) remuneration, wages or other consideration, whether in cash or a property, received or
accrued in connection with work or services including salary, allowance, honorarium,
commission, bonus, gratuity, and pension.
(m) income from the business or activities of a permanent establishment and from property it
owns or control in Timor-Leste;
(n) income of a head office and or a related party arising from the sale of goods or
performance of services in Timor-Leste of the same type as those undertaken by the
permanent establishment in Timor-Leste; and
(o) any income received or accrued by the head office and or related party, provided the
property or activities which produce the income are effectively connected to the
permanent establishment.
8(b)
Expenses associated with income as stipulated in subparagraphs (n) and (o) above may be
deducted from the income of the permanent establishment.

Section 9
Exempt Income
The following income is exempt from taxable income:
(a) aid or donations, provided the donor are not related parties, whether by blood or
ownership structure,;
(b) property (including cash) received by a legal person in exchange for shares or capital
contribution, provided the contribution was made as part of the capitalization of the legal
person and evidenced as a subscription for shares in the books of the legal person
(c) an amount paid by an insurance company to reimburse the taxpayer for a loss, other than
a loss that has been previously deducted.
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Section 10
Deductions Allowed against Income Tax
10.1
The amount of a taxable income of a taxpayer shall be determined based on the amount of gross
income less the following deductions:
(a) necessary and ordinary expenditures incurred, and losses connected with the alienation of
assets used in Petroleum Operations within the Contract Area;
(b) necessary and ordinary expenditures incurred in deriving an amount that is includible as
part of gross income, including costs to purchase materials, costs connected with work or
services including salaries, wages, honoraria, bonuses, gratuities directly connected with
Petroleum Operations in a Contract Area;
(c) interest payment on loans or obligations from a bank and which loans were obtained
directly and specifically in connection with Petroleum Operations in a Contract Area and
the borrower bears the economic risk of default;
(d) rent, insurance premiums directly connected with Petroleum Operations within a Contract
Area;
(e) administrative cost directly connected with Petroleum Operations in a Contract Area;
(f) royalties paid or accrued directly in connection with Petroleum Operations in a Contract
Area;
(g) depreciation of tangible assets and amortization of intangible assets and other costs with a
useful life of more than one (1) year as provided in Sections 77 and 78 of the Taxes and
Duties Act, over which the Contractor has a claim of title in law and located within the
working area of the Contractor in Timor-Leste;
(h) loss arising from the sale or transfer of property owned and used in business or owned for
the purpose of earning, recovering and securing income in connection with Petroleum
Operations in Timor-Leste,; and provided the sale is conducted in open market and not
below the fair market value of the property;
(i) loss arising from fluctuations in foreign currencies directly connected with the Petroleum
Operations of the Contractor in Timor-Leste;
(j) costs of training, apprenticeship and scholarship awards to citizens of Timor-Leste not
exceeding US$50,000 per tax year and subject to the prior approval of the Minister of
Finance and such approval must be obtained during the tax year in which the expense
was incurred;
(k) charitable contributions to public institutions in Timor-Leste not exceeding US$200,000
per tax year and subject to the prior approval of the Minister of Finance and such
approval must be obtained during the tax year in which the expense was incurred;
(l) an amount approved in writing by the Designated Authority as the decommissioning cost
reserve for the current tax year under 76.2 of the Taxes and Duties Act;
(m) an amount of Timor-Leste Supplemental Petroleum Tax of a Contractor for the tax year
calculated under Section 83 of the Taxes and Duties Act and or Section 32 of the present
Regulations.
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10.2
The amount that a Contractor may deduct under subparagraph 10.1 of the Regulations and
Section 73 of the Taxes and Duties Act in relation to Petroleum Operations is limited to:
(a) the gross income arising from such Petroleum Operations in the Contract Area in that
year; and
(b) the loss arising directly connected to the Petroleum Operations undertaken in the Contract
Area for a tax year, and where the loss exceeds the taxable income for that tax year, such
loss is carried forward to the next following year and deductible only against gross
income arising from such Petroleum Operations in the Contract Area until the loss is
exhausted within the Contract Area or the expiration of the Petroleum Agreement in
respect of the Contract Area, whichever comes first.
10.3
:KHUHD3URGXFWLRQ6KDULQJ&RQWUDFW ³RULJLQDO¶ LQUHVSHFWRIWKH-3'$ RWKHUWKDQ$QQH[) 
entered into with a Contractor before January 1, 2008 is terminated and a new Production
6KDULQJ&RQWUDFW ³VXFFHVVRU´ LVHQWHUHGLQWRZLWKWKHVDPH&RQWUDFWRUDQ\ORVVFDUU\IRUZDUG
of the Contractor at the time of the termination of the original Production Sharing Contract in
respect of the Contract Area covered by the Production Sharing Contract is deductible in the first
year of the Contractor for the Contract Area covered by the successor Production Sharing
Contract, provided:
(a) the whole of the geographic area covered by the Contract Area of the successor
Production Sharing Contract is within the Contract Area of the original Production
Sharing Contract; and
(b) no time lapse between the successor Production Sharing Contract and the original
Production Sharing Contract
Time lapse as used in subparagraph 10.3(b) means more than one (1) business day.
Section 11
Non-Deductible Expenses
In determining the taxable income of an income taxpayer, non-deductible items shall be:
(a) distribution of profits such as dividends and by whatever name or form;
(b) penalties of any kind, penal or administrative;
(c) additional taxes imposed under the present Regulations and Sections 72-74 of the
UNTAET Regulations 2000/18;
(d) excessive compensation paid by a legal person for work performed and paid to
shareholders or related parties as compensation;
(e) incentives, pension fund payments, and insurance premiums for personal interest and/or
the families of expatriate employees, management and shareholders;
(f) losses arising from a transaction with a related party where transactions were determined
E\WKH&RPPLVVLRQHUQRWWREHDWDUP¶V-length;
(g) costs incurred for the benefit of a related party or shareholders;
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(h) bad debts;
(i) exploration and development costs incurred before the commencement of commercial
production and which are required to be capitalized;
(j) reserves, other than approved decommissioning cost reserve under Section 76 of the
Taxes and Duties Ac;
(k) gifts, scholarship, apprenticeship, aids or donations other than those in accordance with
Section 10 of this Regulation;
(l) salaries paid to members of an association, limited or unlimited partnerships without
share capital;
(m) costs incurred by a Contractor and not in connection with a Contract Area as defined
under the relevant Production Sharing Contract;
(n) if an income taxpayer is required to withhold tax from a payment that is deductible as
necessary and ordinary business expense of the taxpayer, including payment of wages,
the deduction is not allowed until the taxpayer pays the withheld tax to the Tax
Administration;
(o) a fine or other monetary penalty imposed for violation of any law, rule or regulations;
(p) a bribe or any similar amount;
(q) an expenditure or loss incurred to the extent recoverable under a policy of insurance or
contract of indemnity;
(r) the acquisition costs of an asset having a useful life of more than one (1) year;
(s) payments made by a permanent establishment to a head office or related party as royalties
or other similar compensation in connection with property, patents or other similar rights;
(t) compensation in connection with management services between related parties;
(u) interest payments made by a permanent establishment to a head office or related party
except when connected with a debt or loan from a bank and directly connected with
Petroleum Operations in Timor-Leste;
(v) the following payments made by permanent establishment to a head office or related
party:
1)
2)
3)
4)
5)
6)
7)
8)

long-term corporate planning;
policy;
public and government relations
finance\treasury;
advertising, donations, sponsorship;
entertaining;
legal; and
intra-group relations.
Chapter II
Section 11A
Allocation of Head Office Expenditures

Subject to Section 11 of the present Regulations, if a Contractor or Subcontractor is a nonresident person with a Timor-Leste permanent establishment, the amount of Head Office
Expenditures deductible under Section 6.2(b)(ii) of the present Regulation and Section 75 of the
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Taxes and Duties Act, for a tax year shall be limited to a maximum of two-percent (2%) of the
total deductible expenditures, excluding any depreciation and amortization deductions under this
present Regulations and or the Taxes and Duties Act, 2008.

Section 12
Limitation on Interest Deduction for Contractors
12.1.
Notwithstanding the provision of Section 10.1(c) of the present Regulation, a Contractor is
allowed a deduction for interest expense incurred in relation to petroleum operations where:
(a) the cost of money to the Contractor is substantially the same as charged in the
open market by banks for similarly situated persons;
(b) the deductible amount is limited to twenty-ILYHSHUFHQW  RIWKH&RQWUDFWRU¶V
non-interest income for the tax year.
12.2.
$&RQWUDFWRU¶VQHWQRQ-interest for the year is calculated according to the following formula:
(X-Y) - T x 25%
Where:
X
Y
T
25%

LVWKH&RQWUDFWRU¶VJURVVLQFRPHIRUWKHWD[\HDU
is the interest income for the tax year; and
is the total deductions for the Contractor other than interest expense for the tax year
is the apportionment factor

Section 13
Loss and Interest Expense Carry Forward
13.1
Except for interest expense for a Contractor, if the determination of the taxable income of a
taxpayer results in a loss for a tax year, that loss may be deducted as an expense in calculating
the taxable income of the taxpayer in subsequent tax years until the loss is utilized in full or the
Petroleum Operations in the Contract Area cease.
13.2
If a Contractor has an excess interest deduction under Section 74.2 of the Taxes and Duties Act,
2008 the excess interest deduction may be carried forward for a maximum of five (5) years from
the tax year that the excess arose. Where a Contractor has an amount of interest expense carried
forward for more than one tax year and which arose in different tax years, the interest expense
incurred in the earliest year is deducted first
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Section 14
Basis and Method of Accounting
14.1
The determination of the gross income and deductions of a taxpayer from the conduct of
business activities connected directly or indirectly with petroleum operations shall be based on
WKHWD[SD\HU¶VQHWSURILWIRUILQDQFLDODFFRXQWLQJSXUSRVHVIRUWKH\HDU7KHSURILWDQGORVVDQG
the balance sheet must be prepared in accordance with the most updated version of the
International Accounting Standards or the Generally Accepted Accounting Practices applicable
to the taxpayer, and subject to the modifications contained in the present Regulation and the
Taxes and Duties Act, 2008.
The profit and loss statement and balance sheet must be exhibited with the annual income tax
return of the taxpayer.
14.2
Every taxpayer shall account for income tax on accrual basis. A taxpayer using the accrual
method of accounting recognizes income when it is earned or receivable and incurs an expense
when its payable. Except for deviations permitted or required by such special accounting
treatment under the tax applicable laws and regulations, taxable income shall be computed under
the method of accounting on the basis of which the taxpayer regularly computes its income in
keeping its books.
14.3
Subject to this Regulation, an amount is receivable by a taxpayer when all the events that
determine liability have occurred and the amount of the liability can be determined with
reasonable accuracy, but not before economic performance. Economic performance occurs
when:
(a) in the case of acquisition of services or assets, at the time the services or assets are
provides;
(b) in case of use of assets, at the time the assets are used; and
(c) in any other case, at the time the taxpayer makes payment in full satisfaction of the
liability.

Section 15
Inventory
15.1
Inventories shall:
(a) conform as nearly as may be to the best accounting practice in the trade or business, and
(b) must clearly reflect the income.
15.2.
Inventories shall be valued at cost or market, whichever is lower. Where inventories are valued
at cost by the Contractor, the cost shall be determined according to the absorption-cost method.
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15.2.2
Where particular items of inventory are not readily identifiable, a Contractor may account for
inventory under first-in-first-out (FIFO) or the weighted average cost method.
15.2.3
A change of inventory method is permissible subject to the written approval of the
Commissioner and subject to any terms and conditions that the Commissioner may impose to
reflect accurate income and expenditures.
15.3
(a) Use of full absorption method of inventory costing. In order to conform as nearly as may
be possible to the best accounting practices and to clearly reflect income as required by
section 15.1(b) of the present Regulations, both direct and indirect production costs must
be taken into account in the computation of inventoriable costs in accordance with the
³IXOO DEVRUSWLRQ´ PHWKRG RI LQYHQWRU\ FRVWLQJ 8QGHU WKH IXOO DEVRUSWLRQ PHWKRG RI
inventory costing production costs must be allocated to goods produced during the
taxable year, whether sold during the taxable year or in inventory at the close of the
taxable year determined in accordance with the taxpayer's method of identifying goods in
inventory;
(b) the taxpayer must include as inventoriable costs all direct and indirect production costs ;
(c) costs are considered to be production costs to the extent that they are incident to and
necessary for production or manufacturing operations or processes. Production costs
include direct production costs and fixed and variable indirect production costs;
(d) costs clasVLILHGDV³GLUHFWSURGXFWLRQFRVWV´DUHJHQHUDOO\WKRVH costs which are incident
to and necessary for production or manufacturing operations or processes and are
components of the cost of either direct material or direct labor. Direct material costs
include the cost of those materials which become an integral part of the specific product
and those materials which are consumed in the ordinary course of production or
manufacturing and can be identified or associated with particular units or groups of units
of that product;
(e) direct labor costs include the cost of labor which can be identified or associated with
particular units or groups of units;
(f) WKHWHUP³LQGLUHFWSURGXFWLRQFRVWV´LQFOXGHVDOOFRVWVZKLFKDUHLQFLGHQWWRDQGQHFHVVDU\
for production or manufacturing operations or processes other than direct production
costs (as defined in subparagraph (d) of this paragraph). Indirect production costs may be
classified as to kind or type in accordance with acceptable accounting principles so as to
enable convenient identification with various production or manufacturing activities or
functions and to facilitate reasonable groupings of such costs for purposes of determining
unit product costs.
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Section 16
Depreciation
16.1
The depreciation deductions allowable under Section 10(g) of the present Regulations are
permissible only when the Contractor is the legal and titled owner of the asset, and the asset is
used in furtherance of the business activities of the taxpayer. The legal right to depreciate the
asset must not reside in a different taxpayer, even where related to the taxpayer.
16.1(a)
The acquisition and or construction costs, improvements or repairs that enhance the value or
convert the asset from one use to the other or prolong the life of a business building are required
to be depreciated on a straight-line basis at the rate specified in Schedule X, Section A, Business
Buildings.
16.1(b)
The cost of acquiring the land upon which the business building is constructed or erected is
excluded from the tax basis of the taxpayer in the business building and such must be excluded
in the computation of the depreciation deductions under Section 77.1of the Taxes and Duties
Act, 2008.
16.1(c)
A depreciable asset may be depreciated:
(a) individually on a straight line basis or
(b) by pooling of assets with similar life on a declining balance basis.
16.1(d)
Immediately after the date of the commencement of the present Regulations, Contractors are
required to elect their depreciation method and inform the Commissioner in writing accordingly.
16.1(e)
The depreciation method elected by a taxpayer must be applied uniformly to all depreciable
assets of the taxpayer.
16.1(f)
A taxpayer may change a method of depreciation previously elected upon a written application
made to the Timor-Leste Tax Administration stating the basis of the application and affirm under
oath that the change sought will not distort the income and expenses of the taxpayer.
The Tax Administration may approve the application subject to terms and conditions.
16.1(g)
If a taxpayer elects the classification of business building assets into pools of similar assets, the
depreciation deduction for each depreciation pool for a tax year is calculated by applying the
rates specified in Schedule X, Section B, parts 1and 2 of the Taxes and Duties Act 2008, to the
written down value of the assets.
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16.1(h)
If a taxpayer elects the individual straight-line depreciation method in respect of business
building assets, the depreciation deduction for a tax year is calculated by applying the rates
specified in Schedule X, Section B, part 3 of the Taxes and Duties Act 2008.
16.1(i)
If there is a change in the Reserve estimated by a Contractor under a Development Plan for
Petroleum Operations and which is approved by the Designated Authority, the Contractor may
apply to the Tax Administration for a change or variation of a method of depreciation previously
elected. The application to the Tax Administration shall be in writing and the basis must be
clearly indicated.
16.1(j)
The Tax Administration may upon notice to taxpayers change the classification and the rates of
depreciation for depreciable assets.
16.1(k)
Notwithstanding the provisions of paragraphs 16.1(g) and (h), any Contractor who has been
advised by the Commissioner in writing prior to the commencement of the present Regulations
to use a different depreciation methodology other than as prescribed herein, may continue to use
the methodology previously approved by the Commissioner.
Section 17
Amortisation
17.1
Exploration expenses, including those incurred by a Contractor prior to commercial production,
is characterized as intangible expenditure with a useful life equal to the expected life of the
Petroleum Operations under a Petroleum Agreement or five (5) years, whichever is the lesser,
and accordingly.
17.1(a)
Development Expenditures incurred under a Petroleum Agreement is classified as intangible
expenditure with a useful life equal to the expected life of the Petroleum Operations under the
Agreement or ten (10) years, whichever is lesser.
17.1(b)
Exploration and Development Expenditures are required to be amortised on a straight-line basis
only and the depreciation deductions for each tax year is calculated by applying the rates
specified in Schedule X, Section C of the Taxes and Duties Act 2008. A contractor
17.1(c)
Any depreciable or intangible asset acquired, created, constructed or incurred before the
commencement of commercial production is required to be capitalized and the depreciation or
amortization deductions of such asset commences from the time commercial product
commences.
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17.1(d)
Commercial production is deemed to commence from the first day of the first period of thirty
(30) consecutive days during which the average level of regular production delivered for sale on
the twenty five (25) highest production days in a thirty-day period reaches a level of regular
production delivered for sale as may be determined by the Minister of Finance or the
Commissioner, upon the advice of the Designated Authority.
17.1(e)
In the tax year in which Commercial production commences, the depreciation or amortisation
deduction for that year is calculated ratably by applying the formula specified in Section 77.6 of
the Taxes and Duties Act, 2008.
17.1(f)
If there is a change in the Reserve estimated by a Contractor under a Development Plan for
Petroleum Operations and which is approved by the Designated Authority, the Contractor may
apply to the Tax Administration for a change or variation of a current amortization methodology.
The application to the Tax Administration shall be in writing and the basis must be clearly
indicated.
Section 18
Small Field: Depreciation and Amortisation
18.1
If a field is determined by the Designated Authority to produce eighty percent (80) or more of
the estimated Reserves within five (5) years from the date of the commencement of commercial
production as determined under Section 77.5 of the Taxes and Duties Act 2008, then the
Contractor may:
(a) apply to the Commissioner, and upRQ DSSURYDO RI VXFK DSSOLFDWLRQ HOHFW WKH ³XQLWV RI
SURGXFWLRQ´PHWKRGRORJ\DVWKHEDVLVRIGHSUHFLDWLRQDQGDPRUWLVDWLRQIRUDOOGHSUHFLDEOH
assets, including Exploration and Development expenditures. Such election must be made
as part of the Development Plan and filed with the Tax Administration upon the approval
of the Development Plan;
(b) the depreciation or amortisation deduction for a tax year when calculated by using the
³XQLWVRISURGXFWLRQ´PHWKRGLVGHWHUPLQHGE\DSSO\LQJWKHIRUPXODVSHFLILHG in Section
78.3 of the Taxes and Duties Act, 2008;
(c) the election under subparagraph (a) above, when granted, is applicable to all the
depreciable assets used in the Petroleum Operations referred to in Sections 78.1-2 of the
Taxes and Duties Act, 2008; and
(d) where a Contractor has more than one Development Plan for a Contract Area, Section 17
of this Regulation applies separately to each Development Plan.

Section 19
Decommissioning Costs Reserve and Decommissioning Expenditure
19.1
The amount of decommissioning expenditure allowable as deduction for a tax year under Section
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76 of the Taxes and Duties Act, 2008, is the amount determined for that year under a Petroleum
Agreement and arising from the Total Approved Decommissioning Costs agreed upon between
the Designated Authority and the Contractor or Contractors.
19.2
As a condition precedent to the tax deductibility of decommissioning cost allowable pursuant to
Section 76.1 of the Taxes and Duties Act 2008 in the current year, a Contractor is required to
exhibit a copy of the approval granted by the Designated Authority to the annual tax return
submitted to the Commissioner and in which a claim is made for such deduction against taxable
income and or Supplemental Petroleum Tax.
19.3
The amount of decommissioning costs deductible in a tax year shall be calculated on the basis of
the formula prescribed pursuant to Section 76.3 of the Taxes and Duties Act, 2008.
19.4
If, at any time, the total amount deductible under this Section exceeds the Total Approved
Decommissioning Costs, the amount of the excess shall be includible in the gross income of the
Contractor for the tax year in which the excess occurs.
19.5
The application of Section 18 of the present Regulations and Section 76 of the Taxes and Duties
$FWRWKHUWKDQWRWKH&RQWUDFWRU¶VFXUUHQWWD[\HDULVKHUHE\SURKLELWHG
Section 20
Transfer of a Petroleum Agreement
20.1
A Petroleum Agreement is deemed to be transferred by a Contractor where;
(a) 50% or more of the voting rights or value of the Contractor is transferred or sold directly
or indirectly, to another person, including an entity controlled by the Contractor or
controlling the Contractor,
(b) all or substantially all of the assets of the Contractor is sold or transferred to another
person;
(c) statutory or de facto merger, acquisition, reorganization, amalgamation, liquidation,
change of name followed by or preceded by transfer of more than 50% of the voting
shares or value of the Contractor to another person; and
(d) a mere change in identity, form, or place of organization of one corporation, however
effected, if it is accompanied by either the exchange of shares for cash or other value or
the transfer of asset connected with Petroleum Operations from one Contractor to the
other.
20.2
Insofar as there is continuity of the business purpose of the transferor Contractor, the transferee
Contractor shall:
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(a) succeed to the balance of deferred tax asset of the transferor contractor and continue to
amortise any Exploration or Development Expenditure in the manner and on the same
basis as the original transferor Contractor; and
(b) Sections 15-17 of the present Regulations and Sections 77-78 of the Taxes and Duties
Act, 2008 shall apply to any other depreciable assets or intangibles at the rates specified
therein.
20.3
For the purposes of paragraph 19.2 above, there is continuity of business purpose where the
transferee Contractor is engaged immediately after the transfer of a Petroleum Agreement in an
actively conducted trade or business which has been so conducted under the transferred
Petroleum Agreement throughout the five-year period ending on the date of the transfer by the
transferor Contractor in Timor-Leste.
Chapter III
Section 21
Allocation and Reallocation of Income and Expenditures among Related Parties and or
Associates/Anti-avoidance Rules & Policies
The primary purpose of Section 21 of the present Regulation is to amplify the provisions of
Sections 91-93 of the UNTAET Regulation 2000/18 to ensure that taxpayers clearly reflect
income attributable to controlled transactions and to prevent the avoidance of taxes with respect
to such transactions. The referenced Sections above are intended to put a controlled taxpayer on
a tax parity with an uncontrolled taxpayer by determining the true taxable income of the
controlled taxpayer. This Section sets forth general principles and guidelines to be followed in
the determination of the true taxable income and expenditures in transactions involving
associates or related parties.
21.1
In any case of two or more organizations, trades, or businesses (whether or not incorporated,
whether or not organized in the Timor-Leste, and whether or not affiliated) owned or controlled
directly or indirectly by the same interests, the Commissioner may distribute, apportion,
reapportion, or allocate or reallocate gross income, deductions, credits, or allowances between or
among such organizations, trades, or businesses, if he determines that such distribution,
apportionment, or allocation is necessary in order to prevent evasion of taxes and or to clearly
reflect the true taxable income of any of such organizations, trades, or businesses.
The Commissioner may make such a determination where terms and or conditions are made or
imposed between the associated enterprises in their commercial or financial relations, which
differ from those which would be made between independent enterprises.
21.2
In the case of any transfer or license of intangible property between a Contractor and a party
owned or controlled directly or indirectly by the same interest, the income with respect to such
transfer or license shall be commensurate with the income attributable to the intangible property.
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21.3
The Commissioner may make allocations between or among the members of a controlled group
if a controlled taxpayer has not reported its true taxable income. In such case, the Commissioner
may allocate income, deductions, credits, allowances, basis, or any other item or element
affecting taxable income (referred to as allocations). The appropriate allocation may take the
form of an increase or decrease in any relevant amount.
21.3
Generally, in the process of the determination of the true taxable income of a controlled
taxpayer, the standard to be applied in every case is that of a taxpayer dealing at arm's length
with an uncontrolled taxpayer. A controlled transaction meets the arm's length standard if the
results of the transaction are consistent with the results that would have been realized if
uncontrolled taxpayers had engaged in the same transaction under the same or identical
circumstances (arm's length result).
21.4
The arm's length result of a controlled transaction must be determined under the method that,
under the facts and circumstances, provides the most reliable measure of an arm's length result.
21.5
An arm's length result may be determined under any method without requesting a taxpayer to
establish the inapplicability of another method, but if another method is subsequently shown to
produce a more reliable measure of an arm's length result; such other method must be used.
Similarly, if two or more applications of a single method provide inconsistent results, the arm's
length result must be determined under the application that, under the facts and circumstances,
provides the most reliable measure of an arm's length result.
21.6
Evaluation of whether a controlled transaction produces an arm's length result is made pursuant
to a method selected under the best method rule. Data based on the results of transactions
between unrelated parties provides the most objective basis for determining whether the results
of a controlled transaction are arm's length. Thus, in determining which of two or more available
methods (or applications of a single method) provides the most reliable measure of an arm's
length result, the two primary factors to take into account are the degree of comparability
between the controlled transaction (or taxpayer) and any uncontrolled comparables, and the
quality of the data and assumptions used in the analysis. In addition, in certain circumstances, it
also may be relevant to consider whether the results of an analysis are consistent with the results
of an analysis performed under another method.
Best method rule: The arm's length result of a controlled transaction must be determined under
the method that, under the facts and circumstances, provides the most reliable measure of an
arm's length result. Thus, there is no strict priority of methods, and no method will invariably be
considered to be more reliable than others. An arm's length result may be determined under any
method without establishing the inapplicability of another method, but if another method
subsequently is shown to produce a more reliable measure of an arm's length result; such other
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method must be used. Similarly, if two or more applications of a single method provide
inconsistent results, the arm's length result must be determined under the application that, under
the facts and circumstances, provides the most reliable measure of an arm's length result.
21.7
In general, whether a controlled transaction produces an arm's length result is generally evaluated
by comparing the results of that transaction to results realized by uncontrolled taxpayers engaged
in comparable transactions under similar circumstances. For this purpose, the comparability of
transactions and circumstances must be evaluated considering all factors that could affect prices
or profits in arm's length dealings (comparability factors).
21.8
Comparability factors include:
(a) Functions
Determining the degree of comparability between controlled and uncontrolled transactions
requires a comparison of the functions performed, and associated resources employed, by the
taxpayers in each transaction. This comparison is based on a functional analysis that identifies
and compares the economically significant activities undertaken, or to be undertaken, by the
taxpayers in both controlled and uncontrolled transactions. A functional analysis should also
include consideration of the resources that are employed, or to be employed, in conjunction with
the activities undertaken, including consideration of the type of assets used, such as plant and
equipment, or the use of valuable intangibles. A functional analysis is not a pricing method and
does not itself determine the arm's length result for the controlled transaction under review.
Functions that may need to be accounted for in determining the comparability of two transactions
include² (A) Research and development; (B) Product design and engineering; (C)
Manufacturing, production and process engineering; Product fabrication, extraction, and
assembly; (E) Purchasing and materials management; (F) Marketing and distribution functions,
including inventory management, warranty administration, and advertising activities; (G)
Transportation and warehousing; and (H) Managerial, legal, accounting and finance, credit and
collection, training, and personnel management services.
(b) Material contractual terms and conditions
Determining the degree of comparability between the controlled and uncontrolled transactions
requires a comparison of the significant contractual terms that could affect the results of the two
transactions. These terms include² ( 1 ) The form of consideration charged or paid; ( 2 ) Sales
or purchase volume; ( 3 ) The scope and terms of warranties provided; ( 4 ) Rights to updates,
revisions or modifications; ( 5 ) The duration of relevant license, contract or other agreements,
and termination or renegotiation rights; ( 6 ) Collateral transactions or ongoing business
relationships between the buyer and the seller, including arrangements for the provision of
ancillary or subsidiary services; and ( 7 ) Extension of credit and payment terms. Thus, for
example, if the time for payment of the amount charged in a controlled transaction differs from
the time for payment of the amount charged in an uncontrolled transaction, an adjustment to
reflect the difference in payment terms should be made if such difference would have a material
effect on price. Such comparability adjustment is required.
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1. Written agreement. The contractual terms, including the consequent allocation of risks,
that are agreed to in writing before the transactions are entered into will be respected if
such terms are consistent with the economic substance of the underlying transactions. In
evaluating economic substance, greatest weight will be given to the actual conduct of the
parties, and the respective legal rights of the parties. If the contractual terms are
inconsistent with the economic substance of the underlying transaction, the
Commissioner may disregard such terms and impute terms that are consistent with the
economic substance of the transaction.
2. No written agreement. In the absence of a written agreement, the Commissioner may
impute a contractual agreement between the controlled taxpayers consistent with the
economic substance of the transaction. In determining the economic substance of the
transaction, greatest weight will be given to the actual conduct of the parties and their
respective legal rights. For example, if, without a written agreement, a controlled
taxpayer operates at full capacity and regularly sells all of its output to another member
of its controlled group, the Commissioner may impute a purchasing contract from the
course of conduct of the controlled taxpayers, and determine that the producer bears little
risk that the buyer will fail to purchase its full output. Further, if an established industry
convention or usage of trade assigns a risk or resolves an issue, that convention or usage
will be followed if the conduct of the taxpayers is consistent with it. For example, unless
otherwise agreed, payment generally is due at the time and place at which the buyer is to
receive goods.
(c) Risks
1. Determining the degree of comparability between controlled and uncontrolled
transactions requires a comparison of the significant risks that could affect the prices
that would be charged or paid, or the profit that would be earned, in the two
transactions. Relevant risks to consider include² ( 1 ) Market risks, including
fluctuations in cost, demand, pricing, and inventory levels; ( 2 ) Risks associated with
the success or failure of research and development activities; ( 3 ) Financial risks,
including fluctuations in foreign currency rates of exchange and interest rates; ( 4 )
Credit and collection risks; ( 5 ) Product liability risks; and ( 6 ) General business
risks related to the ownership of property, plant, and equipment.
2. Identification of taxpayer that bears risk. In general, the determination of which
controlled taxpayer bears a particular risk will be made in accordance with the
material provisions of the contractual terms as indicated in Section 20.8(b) above.
Consequently, the allocation of risks specified or implied by the taxpayer's
contractual terms will generally be respected if it is consistent with the economic
substance of the transaction. An allocation of risk between controlled taxpayers after
the outcome of such risk is known or reasonably knowable may indicate the lack of
economic substance. In considering the economic substance of the transaction, the
following facts are relevant;
(a) whether the pattern of the controlled taxpayer's conduct over time is consistent with
the purported allocation of risk between the controlled taxpayers; or where the
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pattern is changed, whether the relevant contractual arrangements have been
modified accordingly;
(b) whether a controlled taxpayer has the financial capacity to fund losses that might be
expected to occur as the result of the assumption of a risk, or whether, at arm's
length, another party to the controlled transaction would ultimately suffer the
consequences of such losses; and
(c) the extent to which each controlled taxpayer exercises managerial or operational
control over the business activities that directly influence the amount of income or
loss realized. In arm's length dealings, parties ordinarily bear a greater share of those
risks over which they have relatively more control.
(d) Economic condition
Determining the degree of comparability between controlled and uncontrolled transactions
requires a comparison of the significant economic conditions that could affect the prices that
would be charged or paid, or the profit that would be earned in each of the transactions. These
factors include² (a) the similarity of geographic markets; (b) the relative size of each market,
and the extent of the overall economic development in each market; (c) the level of the market
(e.g., wholesale, retail, etc.); (d) the relevant market shares for the products, properties, or
services transferred or provided; (e) the location-specific costs of the factors of production and
distribution; (f) the extent of competition in each market with regard to the property or services
under review; (g) the economic condition of the particular industry, including whether the market
is in contraction or expansion; and (h) the alternatives realistically available to the buyer and
seller..
(e) Nature of property or services involved in the transaction
Evaluating the degree of comparability between controlled and uncontrolled transactions requires
a comparison of the property or services transferred in the transactions. This comparison may
include any intangible property that is embedded in tangible property or services being
transferred. The relevance of product comparability in evaluating the relative reliability of the
results will depend on the method applied.
21.9
Standard of comparability.
In order to be considered comparable to a controlled transaction, an uncontrolled transaction
need not be identical to the controlled transaction, but must be sufficiently similar that it provides
a reliable measure of an arm's length result. If there are material differences between the
controlled and uncontrolled transactions, adjustments must be made if the effect of such
differences on prices or profits can be ascertained with sufficient accuracy to improve the
reliability of the results.
21.10
A material difference is one that would materially affect the measure of an arm's length result
under the method being applied. Where practicable, adjustments must be made by the taxpayer to
cure the effect of such material differences on prices or profits if such effects can be ascertained
with reasonable accuracy to improve the reliability of the results.
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If adjustments for material differences cannot be made, the uncontrolled transaction may be used
as a measure of an arm's length result, but the reliability of the analysis will be reduced.
21.11
Arm's length range:
(a) Generally, the application of a pricing method will produce a single result that is the
most reliable measure of an arm's length result. In other cases, application of a method
may produce a number of results from which a range of reliable results may be derived.
A taxpayer will not be subject to adjustment if its results fall within such range (arm's
length range).
(b) Determination of arm's length range
1. Single method. The arm's length range is ordinarily determined by applying a
single pricing method selected under the best method rule to two or more
uncontrolled transactions of similar comparability and reliability. Use of more
than one method may be appropriate for the purposes of determining the best
method.
2. Selection of comparables. Uncontrolled comparables must be selected based
upon the comparability criteria relevant to the method applied and must be
sufficiently similar to the controlled transaction that they provide a reliable
measure of an arm's length result. If material differences exist between the
controlled and uncontrolled transactions, adjustments must be made to the results
of the uncontrolled transaction if the effect of such differences on price or profits
can be ascertained with sufficient accuracy to improve the reliability of the
results. The arm's length range will be derived only from those uncontrolled
comparables that have, or through adjustments can be brought to, a similar level
of comparability and reliability, and uncontrolled comparables that have a
significantly lower level of comparability and reliability will not be used in
establishing the arm's length range.
3. Comparables included in arm's length range. Generally, the arm's length
range will consist of the results of all of the uncontrolled comparables that meet
the following conditions: the information on the controlled transaction and the
uncontrolled comparables is sufficiently complete that it is likely that all material
differences have been identified, each such difference has a definite and
reasonably ascertainable effect on price or profit, and an adjustment is made to
eliminate the effect of each such difference.
4. Adjustment of range to increase reliability. If there are no uncontrolled
comparables described in this Section, the arm's length range selected from the
results of all the uncontrolled comparables, should achieve a similar level of
comparability and reliability. In such cases the reliability of the analysis must be
increased, where it is possible to do so, by adjusting the range through
application of a valid statistical method to the results of all of the uncontrolled
comparables. The reliability of the analysis is increased when statistical methods
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are used to establish a range of results in which the limits of the range will be
determined such that there is a 75 percent probability of a result falling above the
lower end of the range and a 75 percent probability of a result falling below the
upper end of the range. The interquartile range ordinarily provides an acceptable
measure of this range; however a different statistical method may be applied if it
provides a more reliable measure.
5. Interquartile range. For purposes of this section, the interquartile range is the
range from the 25th to the 75th percentile of the results derived from the
uncontrolled comparables. For this purpose, the 25th percentile is the lowest
result derived from an uncontrolled comparable such that at least 25 percent of
the results are at or below the value of that result. However, if exactly 25 percent
of the results are at or below a result, then the 25th percentile is equal to the
average of that result and the next higher result derived from the uncontrolled
comparables. The 75th percentile is determined analogously.
6. Adjustment if taxpayer's results are outside arm's length range. If the results
of a controlled transaction fall outside the arm's length range, the Commissioner
may make allocations that adjust the controlled taxpayer's result to any point
within the arm's length range. If the interquartile range is used to determine the
arm's length range, such adjustment will ordinarily be to the median of all the
results. The median is the 50th percentile of the results, which is determined in a
manner analogous to that described in paragraph 20.11(b)(5) of this Section
(Interquartile range). In other cases, an adjustment normally will be made to the
arithmetic mean of all the results.
7. Arm's length range not prerequisite to allocation. The rules of this Section
and Sections 91-93 of the UNTAET Regulations 2008/18 do not require that the
Commissioner establish an arm's length range prior to making an allocation and
or reallocation between related parties.. Thus, for example, the Commissioner
may properly propose an allocation on the basis of a single comparable
uncontrolled price if the comparable uncontrolled price method has been properly
applied. However, if the taxpayer subsequently demonstrates that the results
claimed on its income tax return are within the range established by additional
equally reliable comparable uncontrolled prices, then then no allocation will be
made.
8. Scope of review:
The authority to determine true taxable income extends to any case in which
either by inadvertence or design the taxable income, in whole or in part, of a
controlled taxpayer is other than it would have been had the taxpayer, in the
conduct of its affairs, been dealing at arm's length with an uncontrolled taxpayer.
i.
Intent to evade or avoid tax not a prerequisite: In making allocations
under Section or the relevant parts of UNTAET Regulation 2000/18, the
Commissioner is not restricted to the case of improper accounting, to the
case of a fraudulent, colorable, or sham transaction, or to the case of a
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device designed to reduce or avoid tax by shifting or distorting income,
deductions, credits, or allowances.
ii.

Realization of income not a prerequisite: The Commissioner may make
an allocation under Sections 91 and or 93 of the UNTAET Regulation
2000/18 even if the income ultimately anticipated from a series of
transactions has not been or is never realized. For example, if a
controlled taxpayer sells a product at less than an arm's length price to a
related taxpayer in one taxable year and the second controlled taxpayer
resells the product to an unrelated party in the next taxable year, the
Commissioner may make an appropriate allocation to reflect an arm's
length price for the sale of the product in the first taxable year, even
though the second controlled taxpayer had not realized any gross income
from the resale of the product in the first year. Similarly, if a controlled
taxpayer lends money to a related taxpayer in a taxable year, the
Commissioner may make an appropriate allocation to reflect an arm's
length charge for interest during such taxable year even if the second
controlled taxpayer does not realize income during such year. Finally,
even if two controlled taxpayers realize an overall loss that is attributable
to a particular controlled transaction, an allocation under this Section or
under the UNTAET Regulations 2008/18 is not precluded.

iii.

Non-recognition provisions may not bar allocation: If necessary to
prevent the avoidance of taxes or to clearly reflect income, the
Commissioner may make an allocation under this Section and or under
the UNTAET Regulations with respect to transactions that otherwise
qualify for non-recognition of gain or loss under applicable provisions of
Timor-Leste tax laws.

21.12
Rules relating to determination of true taxable income.
The following rules must be taken into account in determining the true taxable income of a
controlled taxpayer:
1) Aggregation of transactions: The combined effect of two or more separate
transactions (whether before, during, or after the taxable year under review) may
be considered, if such transactions, taken as a whole, are so interrelated that
consideration of multiple transactions is the most reliable means of determining
the arm's length consideration for the controlled transactions. Generally,
transactions will be aggregated only when they involve related products or
services.
2) Allocation based on taxpayer's actual transactions: The Commissioner will
evaluate the results of a transaction as actually structured by the taxpayer unless
its structure lacks economic substance. However, the Commissioner may
consider the alternatives available to the taxpayer in determining whether the
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terms of the controlled transaction would be acceptable to an uncontrolled
taxpayer faced with the same alternatives and operating under comparable
circumstances. In such cases the Commissioner may adjust the consideration
charged in the controlled transaction based on the cost or profit of an alternative
as adjusted to account for material differences between the alternative and the
controlled transaction, but will not restructure the transaction as if the alternative
had been adopted by the taxpayer.
3) Multiple year data: The results of a controlled transaction ordinarily will be
compared with the results of uncontrolled comparables occurring in the taxable
year under review. It may be appropriate, however, to consider data relating to
the uncontrolled comparables or the controlled taxpayer for one or more years
before or after the year under review. If data relating to uncontrolled comparables
from multiple years is used, data relating to the controlled taxpayer for the same
years ordinarily must be considered. However, if such data is not available,
reliable data from other years may be used.
4) Allocations apply to results, not methods: In evaluating whether the result of a
controlled transaction is arm's length, it is not necessary for the Commissioner to
determine whether the method or procedure that a controlled taxpayer employs to
set the terms for its controlled transactions corresponds to the method or
procedure that might have been used by a taxpayer dealing at arm's length with
an uncontrolled taxpayer. Rather, the Commissioner will evaluate the result
achieved rather than the method the taxpayer used to determine its prices.
5) Collateral adjustments with respect to allocations under this Section and or
Sections 91-93 of the UNTAET Regulations. In general, the Commissioner
will take into account appropriate collateral adjustments with respect to
allocations made with respect to related party transactions.. Appropriate collateral
adjustments may include correlative allocations, tax credit, conforming
adjustments, and setoffs.

Section 22
Transfer Pricing Methods in Connection with the Transfer of Tangible and Intangible
Properties
22.1(a)
In general. The arm's length amount charged in a controlled transfer of property must be
determined under one of the six methods listed in this paragraph. Each of the methods must be
applied in accordance with all of the provisions of Section 21 of the present Regulations,
including the best method rule, the comparability analysis of and the arm's length range as
described in Section 21 above.
22.1(b)
The transfer pricing methods in connection with the transfer of tangible property are:
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the comparable uncontrolled price method;
the resale price method;
the cost plus method;
comparable profit method;
profit split method; and
Unspecified methods.

22.1(c)
Comparable Uncontrolled Price Method ³&83´
The comparable uncontrolled price method evaluates whether the amount charged in a controlled
transaction is arm's length by reference to the amount charged in a comparable uncontrolled
transaction. Provided that the comparability requirement is satisfied, the results derived from
DSSO\LQJWKH&83PHWKRGJHQHUDOO\EHZLOOEHWKHPRVWGLUHFWDQGUHOLDEOHPHDVXUHRIDQDUP¶V
length price.
The CUP may be ascertained based on comparable purchases and sales either between the
taxpayer and unrelated parties or sales between two unrelated parties. While no two sales are the
same, the Tax Administration is of the view that sufficient comparability exists if similar
products are sold under the circumstances that are substantially the same, and any differences in
the products or circumstances either have no effect on prices or have differences that can be
measured and eliminated with a reasonable number of adjustments as indicated in Section 2o
above.
A proposed CUP methodology may be adjusted for many factors, including:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

quality of the product;
contractual terms like warranty, credit terms, sales volume, or delivery terms;
level of the market-wholesale or resale;
geographic market;
date of the transaction
intangible property associated with the sale;
foreign currency risks; and
purchaser or buyer alternatives.

The CUP method is also allowed where data from public exchanges or quotation media is
available for the property. This type of data is useful typically to price intercompany transactions
involving commodities products like oil, gas, minerals etc. The following requirements must be
met in order to use such data, namely:
1. the data is widely and routinely used in the ordinary course of business in the industry to
negotiate prices for uncontrolled sales;
2. the data is used to set prices in the controlled transaction in the same way that it is used
by uncontrolled taxpayers in the industry; and
3. the amount charged in the controlled transaction is adjusted to reflect differences in
product quality and quantity, contractual terms, transportation costs, market conditions,
risks borne, and other factors that affect the price that would be agreed to by the
uncontrolled taxpayers.
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Taxpayers should note however, that if there are material products differences for which reliable
adjustments cannot be made, the CUP method will not satisfy the best method rule as described
in Section 20 above.
22.1(d)
Resale Price Method (RPM)
7KHUHVDOHSULFHPHWKRG 530 LVDQDUP¶VOHQJWKHYDOXDWLon of price at which a product that has
been purchased from an associated enterprise is resold to an independent enterprise. This price
UHVDOH SULFH  LV WKHQ UHGXFHG E\ DQ DSSUR[LPDWH JURVV PDUJLQ RQ WKLV SULFH ³UHVDOH SULFH
PDUJLQ´ UHSUHVHQWLQJWKHDPRunt out of which the reseller would seek to cover its selling and
other operating expenses and in the light of the functions performed (taking into consideration
assets used and quantum of risk assumed), make an appropriate profit. Essentially, the price is
GHWHUPLQHG XQGHU WKH 530 E\ VXEWUDFWLQJ WKH ³DSSURSULDWH JURVV SURILW´ IURP WKH ³DSSOLFDEOH
UHVDOHSULFH´RIWKHLWHPLQYROYHG
What is left after subtracting the gross margin can be regarded, after adjustment for other costs
associated with the purchase RIWKHSURGXFW HJFXVWRPGXWLHV DVDQDUP¶VOHQJWKSULFHIRUWKH
original transfer of property between associated enterprises.
7KH530HVWDEOLVKHVDQDUP¶VOHQJWKSULFHIRUWKHVDOHEHWZHHQDVXSSOLHUDQGDUHODWHGUHVHOOHU
by applying the gross margin achieved in a comparable transaction, but not necessarily involving
exactly similar products, to the resale price of the affiliated reseller. Also, the RPM earned by an
independent enterprise in comparable uncontrolled transactions may serve as a guide.
Based on the principles established in Section 20 above, an uncontrolled transaction is
comparable to a controlled transaction for purposes of the RPM if one or two conditions are met,
namely:
1) none of the differences (if any) between the transactions being compared or between the
enterprises undertaking those transactions could materially affect the resale price margin
in the open market; or
2) reasonably accurate adjustments can be made to eliminate the material effects of such
differences.
Other specific factors that may be appropriate for consideration when a taxpayer elects to use the
RPM are:
1) contractual terms;
2) functions performed
3) inventory and turnover rates;
4) corresponding risks;
5) sales, marketing, advertising programs; and
6) market level-wholesale or retail.
In cases where the RPM used is that of an unrelated independent enterprise in a comparable
transaction, the reliability of the RPM may be affected if there are material differences in the
ways the associated enterprises and the unrelated enterprises execute their businesses. Such
differences may impact the costs taken into consideration, and consequently affect the
profitability level of an enterprise but may not necessarily affect the price at which it buys and
sells its goods or services in the market place.
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Peculiar circumstances like those mentioned in this paragraph should be analyzed in determining
whether an uncontrolled transaction is comparable for purposes of applying the RPM.
22.1(e)
Cost-Plus Method
Generally, the cost-plus method determLQHV DQ DUP¶V OHQJWK FKDUJH E\ H[DPLQLQJ WKH FRVWV
incurred by the supplier of property or services in a controlled transaction for property
transferred or services rendered to an associated purchaser. An appropriate markup is then added
to this cost. The FRVW SOXV WKH DGGHG PDUNXS PD\ EH UHJDUGHG DV DQ DUP¶ OHQJWK SULFH RI WKH
original controlled transaction. The cost plus markup of the supplier in the controlled transaction
should ideally be established by reference to the cost plus markup that the same supplier earns in
comparable uncontrolled transactions. In addition, the cost plus markup that would have been
earned in comparable transactions by an independent enterprise may serve as a guide
The cost plus method is used mainly in manufacturing, assembly, or other production of goods
WKDWDUHVROGWRDVVRFLDWHGHQWHUSULVHV,QGHWHUPLQLQJWKHDUP¶VOHQJWKEHQFKPDUNDGMXVWPHQWV
should be made for material differences between uncontrolled and controlled transactions where
it can be determined that such differences have definite and reasonably ascertainable effect on
the margins. The extent and reliability of such adjustments will affect the relative reliability of
the analysis under the cost plus method in certain cases.
Taxpayers using the cost plus methRG WR HVWDEOLVK DUP¶V OHQJWK SULFH VKRXOG SD\ SDUWLFXODU
attention in applying a comparable markup to a comparable cost basis. The cost plus method
relies mostly upon a comparison of the markup on costs achieved in a controlled transaction and
the markup on costs achieved in or more comparable uncontrolled transactions. In the
circumstances, differences between the controlled and uncontrolled transactions that have effect
on the size of the markup must be analyzed to determine what adjustments should be made to the
uncontrolled transactions respective markup.
Taxpayers using the cost plus method must consider the following factors:
1. complexity of manufacturing or assembly;
2. procurement, purchasing, and inventory-control activities;
3. testing functions;
4. operating and non-operating expenses; and
5. contractual terms.
22.1(f)
Comparable Profit Method (CPM)
7KH GHWHUPLQDWLRQ RI WKH DUP¶V OHQJWK SULFH XQGHU WKH FRPSDUDEOH SURILW PHWKRG LV SUHGLFDWHG
XSRQ REMHFWLYH PHDVXUHV RI SURILWDELOLW\ OHYHO LQGLFDWRUV ³3/,V´  WKDt are derived from
uncontrolled taxpayers that engage in similar business activities under similar circumstances.
The method is acceptable so long as it is consistent with the Best Method and comparability rules
discussed above.
8QGHUWKH&30WKHDUP¶VOHQJWKLVGHWHUPLQHGE\FDOFXODWLQJZKDWDWD[SD\HU¶VRSHUDWLQJSURILW
would have been on related party transaction if its profitability levels were equal to that of an
uncontrolled comparable and then comparing that result with to the interquartile range calculated
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EDVHGRQWKHUHVXOWVRIWKHFRPSDUDEOHHQWHUSULVHV,QFDOFXODWLQJWKHWD[SD\HU¶VRSHUDWLQJSURILWV
WKHVHOHFWHG3/,VVKRXOGEHDSSOLHGVROHO\WRWKHWD[SD\HU¶VILQDQFLDOGDWDWKDWLV UHODWHGWRWKH
controlled transactions.
Since the CPM is a profit based method, taxpayers are required to select which of the related
parties that engaged in the controlled transactions will be the party whose profits will be tested
IRUPHHWLQJWKHUHTXLUHPHQWVRIWKHDUP¶VOHQJWKVWDQGDUG7KHWHVWHGSDUW\VKRXOGbe the related
party whose operating profit margin attributable to the controlled transactions can be verified
using the most accurate data and requiring the least adjustments, and for which reliable
comparable data can be located.
In selecting a pool of comparables from which the PLI will be determined, the standards of
comparability will allow for diversity of products and functions. Relevant comparability factors
may include the size and scope of operations, lines of business, product and markets and balance
sheet items. As a result of the peculiarity of this CPM, taxpayers should broaden the functional
analysis to cover more dimensions of those business factors that affect profitability.
7D[SD\HU¶V FKRLFH RI D SDUWLFXODU 3/, RXW RI RWKHU 3/,V VKRXOG EH based on the nature of
activities under review, and on supporting data availability.
2QFH D SDUWLFXODU 3/, KDV EHHQ VHOHFWHG E\ WKH WD[SD\HU WKH DUP¶V OHQJWK UDQJH VKRXOG EH
determined by calculating the interquartile range from the company operating profits. The
interquartile range is the range from the 25th to the 75th percentile of the results derived from the
uncontrolled comparables.
22.1(g)
Comparable Profit Split Method
The profit split method compares the allocation of the combined operating profit or loss
DWWULEXWDEOH WR FRQWUROOHG WUDQVDFWLRQV WR WKH UHODWLYH YDOXH RI HDFK FRQWUROOHG WD[SD\HU¶V
contribution to that combined operating profit or loss. The profit or loss is then split amongst the
associated enterprises on an economically valid basis that approximates the division of profits or
ORVVWKDWZRXOGKDYHEHHQDQWLFLSDWHGDQGUHIOHFWHGLQDQDJUHHPHQWPDGHDWDUP¶VOHQJWK
The comparative profit method generally divides the total operating income of the buyer and
seller in the controlled transaction in a manner that is consistent with the way comparable
unrelated parties divide their operating income in similar transactions.
The data on comparable transactions and the resulting profits splits between unrelated parties
must be employed, if available. The data must address two independent parties, each having
risks, functions, and intangibles substantially comparable to those of the uncontrolled parties.
Locating comparable enterprises engaged in transactions that are similar to those of those the
buyer and the seller and data distinguishing how the independent parties shared the combined
profits from a comparable transaction is extremely difficult.
22.1(h)
Residual Profit Split Method
The residual profit method operates in a two-step pURFHVV7KHILUVWVWHSDVVLJQVDQDUP¶VOHQJWK
return to the conventional activities of the buyer and the seller in controlled transactions. This
DOORFDWLRQLVGRQHE\ILUVWJUDQWLQJWKHEX\HUDQGWKHVHOOHUDQDUP¶VOHQJWKUHWXUQVIRUIXQFWLRQV
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performed that are contributory to the profits. These functions include, manufacturing,
advertising and marketing, distribution and the exploitation of intangibles (if any).
The second step involves the allocation of the residual profit between the buyer and the seller
based on the corresponding value of their contributions of intangible property to the business
activity. Taxpayers are allowed to allocate the residual profits between the buyer and the seller
insofar as a discernible benchmark can be established as a basis of the allocation formula.
Factors that a taxpayer may include in setting the allocation benchmark may include the
capitalized cost of developing the intangibles, enhancements etc.
22.1(i)
Unspecified (other) Methods
2WKHUWKHDUP¶VOHQJWKVWDQGDUGV mentioned specifically in Section 21 of the present Regulations,
taxpayers may use other methods to determine the transfer price prices charged for the exchange
of goods or services between related enterprises. As with the other specified methods, taxpayers
will be required to demonstrate that the unspecified method selected is consistent with the Best
and comparability rules as described in Section 20 above.
Section 23
Transfer Pricing Enforcement and Penalties
23(a)
Civil penalties
The provisions of Sections 73 and 74 of the UNTAET Regulations 2000/18 (including
amendments) shall apply in pari materia for:
1. transfer pricing underpayment of tax arising from any transfer pricing adjustment made
by the Tax Administration under the present Regulations or any other applicable laws;
and
2. transfer pricing underpayment of tax arising from any transfer pricing adjustment made
by the Tax Administration under the present Regulations or any other applicable laws.
23(b)
The provisions of Sections 22(a) and 22(b) above are applicable concurrently and independent
of each other.
23(c)
Burden of proof
In any related party transaction, the taxpayer shall be responsible for establishing that the
WUDQVDFWLRQLVFRQVLVWHQWZLWKWKHDUP¶VOHQJWKVWDQGDUGVDVSURYLGHGLQ6HFWLRQRIWKHSUHVHQW
Regulations and Sections 91 and 93 of the UNTAET Regulation 2000/18
Section 24
Documentation Requirements
24(a)
A taxpayer with an aggregate related party transaction or transactions in the sum of Five
Hundred Thousand US Dollars (US$500,000) or more in a tax year is required to report and
disclose such transaction(s) in the income tax return filed for the year in which the transaction(s)
occurred. Taxpayers are also required to keep and maintain accessible books and records
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containing all relevant information about such transaction(s) for a period of seven (7) years,
commencing from the date the information or tax return containing the disclosures is filed with
the Tax Administration.
In addition, such taxpayers are required to compile transfer pricing documentation supporting the
pricing of the related party transaction(s) in the sum of US$500,000 or more.
24(b)
The transfer pricing documentation requirement of subparagraph 24(a) is met if the taxpayer
maintains sufficient documentation to establish that the taxpayer reasonably concluded that,
given the available data and the applicable pricing methods, the method (and its application of
that method) provided the most reliable measure of an arm's length result under the principles of
the Best Method Rule as described in Section 21 of the present Regulations and provides that
documentation to the Tax Administration within sixty (60) days of a request for it in connection
with an examination of the taxable year to which the documentation relates.
The documentation must be in existence when the return is filed. The Commissioner may, in his
discretion, excuse a minor or inadvertent failure to provide required documents, but only if the
taxpayer has made a good faith effort to comply, and the taxpayer promptly remedies the failure
when it becomes known.
24(c)
The principal documents to be maintained by a taxpayer with related party transaction(s) falling
within the threshold stipulated in subparagraph 24(a) above includes:
i.
DQ RYHUYLHZ RI WD[SD\HU¶V business, including an analysis of the economic and legal
factors affecting pricing;
ii.
DGHVFULSWLRQRIWD[SD\HU¶VRUJDQL]DWLRQDOVWUXFWXUHFRYHULQJDOOUHODWHGSDUWLHVHQJDJHGLQ
transactions potentially relevant under Section 21 of the present Regulations and Sections
91-93 of the UNTAET Regulation 2000/18;
iii. a description of the method selected and an explanation why the method was selected;
iv.
a narrative of the alternative methods that were considered and the reasons for rejecting
those alternatives methods;
v.
a description of controlled transactions and any internal data used to analyze those
transactions;
vi.
a description of the comparables that were used, how comparability was evaluated, and
what adjustments (if any) were made; and
vii.
an explanation of the economic/functional analysis and projections relied upon in
developing the method.

Chapter IV
Section 25
Value of Petroleum
25.1
Petroleum shall be valued free on board (f.o.b.) at the point at which petroleum from a Contract
Area leaves the Contract Area, or at such earlier point at which it is loaded onto or enters a
vessel, pipeline, or other means of transportation to be transported from the Contract Area.
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25.2
The value of Crude Oil sold and or exchanged is:
(a) free on board (f.o.b.) or equivalent circumstances at the Field Export Point in transaction
EHWZHHQ SDUWLHV WKDW DUH DW DUP¶V OHQJWK LV WKH SULFH DJUHHG EHWZHHQ WKH SDUWLHV DQG
payable by the buyer; or
(b) other than f.o.b. or equivalent circumstances at the Field Export Point in transaction
EHWZHHQSDUWLHVWKDWDUHDWDUP¶VOHQJWKLVWKHSULFHSD\DEOHE\WKHEX\HUOHVVVXFKIDLU
and reasonable proportion of such price that relates to the transportation and delivery of
the petroleum downstream of the Field Export Point; and
(c) other than as described in subparagraphs 25(a) and (b), is the price that would have been
payable having regard to all relevant circumstances and siPLODU DUP¶V OHQJWK
transactions.
25.2(a)
The Contractor shall bear the burden of establishing that the pricing in subparagraphs 25(a) to (c)
LVDWDUP¶VOHQJWKDQGFRQVLVWHQWZLWK6HFWLRQRIWKHSUHVent Regulations.
25.3
The value of Natural Gas is the price payable
(a) under the contract approved by the Designated Authority; or
(b) as may be otherwise be provided in the Development Plan; or
(c) as may be otherwise provided in a Petroleum Contract.
25.4
The price payable for petroleum or Natural Gas under this section shall be the respective fair
market value, or the price that would be payable by the buyer if the petroleum or the Natural Gas
were delivered by the Contractor and taken by the buyer, without conditions such as set off,
counterclaim, novation, claim of right or other withholding of any description, nature or form.
Section 26
Withholding Tax
26.1
Any payment made by a Contractor or Subcontractor in respect of any Timor-Leste source
services income to a person, other than a payment made to an employee in circumstances where
there is an employer-employees relationship, in respect of services acquired for Petroleum
Operations, shall be subject to withholding tax at 6% of the gross amount paid.
26.2
Whether or not a particular service is acquired for Petroleum Operations is determined not by the
nature of the business of the provider but that of the Contractor or the Subcontractor, insofar as
the payment is made for services connected with Petroleum Operations.
26.3
Payments made for tangential services and which are not connected with the core business of a
Contractor or Subcontractor engaged in Petroleum Operations is not subject to the withholding
tax regime of section 81.
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26.4
The core business of a Contractor or Subcontractor is interpreted by the Tax Administration of
Timor Leste to mean only the services acquired in furtherance of any permissible business under
the Petroleum Agreement applicable to the Contractor and or the Subcontractor making the
payment.
26.5
The list of services covered by this Section and Section 81 of the Taxes and Duties Act, includes
but not limited to:
a)
b)
c)
d)
e)
f)
g)
h)
i)
j)
k)
l)
m)
n)
o)
p)
q)
r)
s)
t)
u)
v)

Accounting/bookkeeping, Tax and legal services;
Logging services;
Pest extermination and cleaning;
Drilling services and supporting of mining oil and natural gas, except what is carried
out by permanent establishments;
Supporting services in the field of oil and gas;
Sound dubbing services and/or film mixing;
Catering services;
Cleaning services;
Brokerage services;
Appraisal services;
Actuarial services;
Supplies;
Medical services;
Repairs and or Maintenance;
Engineering;
Consultancy;
Lease and Rental services;
Labour/Personnel supply;
Security;
Construction services (except turnkey);
Transportation (air, land or sea); and
Courier services.

26.6
Supporting services in the field of oil and gas shall include but not limited to:
a. primary cementing service, which is the placement of liquid cement between the cover
pipes and opening of the well;
b. remedial cementing services, which is the placement of liquid cement for the following
purposes;
c. the re-plugging of empty formation and zone producing water;
d. rectification of a failed or damaged primary cementing;
e. the sealing\closing off of a well;
f. sand control services, which are services which guarantee that parts of the formation
which are not consolidated shall not be included in the production of the series of
production pipes and eliminate the possibility of getting the pipe blocked;
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g. matrix aciding services, which are activities to increase the productivity by way of
eliminating the unwanted blockage material;
h. hydraulic fracturing services, which is the work performed in the event the matrix
acidizing is not successful, e.g. the maintenance at the formation which has a very mall
perforating power;
i. nitrogen and coil tubing services, which are services rendered to eliminate the artificial
liquid which is in the completed well, thereby causing the flow which occurred pursuant
to the original pressure of the formation and thereafter becomes enlarged as a result of
the nitrogen gas which has been pumped into the artificial liquid in the well;
j. drill stem testing services, temporary completion of a new well, in order to evaluate the
production capacity;
k. pump services;
l. installation and maintenance services;
m. replacement services of equipment/material;
n. mud logging services;
o. stimulation and secondary recovery services;
p. well logging services and perforating services;
q. stimulation and secondary recovery services;
r. well testing and wire line services;
s. services in regard to off-shore navigational equipment which is related to drilling;
t. maintenance services for the drilling activities;
u. mobilization services and demobilization of drilling extension; and
v. other similar services in the field of drilling oil and gas.
26.7
With respect to lump sum payments made by a Contractor or Subcontractor for services
combined with the sale of goods and or reimbursable expenses, the Tax Administration may
upon reasonable ground, apportion any part of such payments as subject to the withholding tax
under this Section and Section 81 of the Taxes and Duties Act.
Section 27
Finality of Withholding Tax
27(a)
The finality of the taxes withheld pursuant to Section 26 above as full and complete discharge of
the liability of the recipient is limited to the value or payments received as consideration for
services, and which was correctly subject to Section 81 withholding tax regime.
27(b)
If the beneficiary earned any separate income (e.g. from the sale of goods or interest income,
whether combined with services or not) other than arising in connection with the performance of
services and which has been correctly subject to the withholding tax regime under Section 26
above, such a person will be required to file an income tax return in Timor-Leste and make the
consequential tax payment (if any) accordingly.
The beneficiary will be entitled to exclude the portion of the income already subject to
withholding tax from other income reported in the tax return.
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27(c)
No deductions for expenditures or loss by whatever name called are allowed against the income
subject to withholding tax under the present Regulations and the Taxes and Duties Act. The
amount subject to withholding tax is the gross amount paid by the Contractor or the
Subcontractor..
Section 28
Withholding Tax on Wages Income
The wage income tax imposed under Section 72.2 of the Taxes and Duties Act and at the rates
set out in Schedule IX, is imposed on employees performing services in Timor-Leste, for a
Contractor or Subcontractor in respect of an employment in connection with Petroleum
Operations in the Timor-Leste Exclusive Area and in the JPDA (excepting Annex F). The tax
and at the rates specified in Schedule IX of the Taxes and Duties Act shall be withheld at source
by the employer.
Section 28A
Other Income subject to Withholding Tax
Generally, the following income, in whatever name or form, paid by or due from a Contractor or
Subcontractor to a non-resident person, shall be subject to withholding tax of 15 percent (15%)
of the gross income by the party obliged to pay:
(a) dividends paid or credited to a Timor-Leste resident company or resident person in
connection in connection with profits arising with Petroleum Operations;
(b) dividends paid or credited to a Timor-Leste Permanent Establishment of a non- resident
Australian person in connection with profits arising from Petroleum Operations;
(c) interest including premiums, discounts and compensation for loan repayment guarantee
paid by a Contractor or Subcontractor to a Timor-Leste resident person;
(d) royalties, except those paid or credited by a Contractor or Subcontractor to a Timor-Leste
non-resident person, being an Australian resident and which is subject to withholding tax
at 10%; and
(e) royalties credited by a Contractor or Subcontractor to a Timor-Leste non-resident person,
other than an Australian resident and which is subject to withholding tax at 13.5%.
Interest payments on loan repayment guaranteed paid by a Contractor or Subcontractor to a
Timor-Leste P.E of a non-resident person, being an Australian resident shall be subject to ten
percent (10%) withholding tax, and thirteen and a half (13.5% ) in all other cases, other than as
stipulated in Section 28A(c).
Section 28B
Dividends, other than in circumstances specified under Section 28A above, in whatever name or
form, paid by or due from a Timor-Leste resident company and Timor-Leste P.E of a nonresident person out of JPDA profits to:
(a) a Timor-Leste P.E. of a non-resident person, other than an Australian resident person;
(b) a Timor-Leste P.E. of a company that is not a resident of Australia; and

45

EX. J 045

Case: 18-3662

Document: 003113121464

Page: 507

Date Filed: 12/31/2018

(c) Timor-Leste P.E. of a non-resident person
shall be subject to withholding tax of thirteen and a half percent (13.5%) of the gross income by
the party obliged to pay:
Section 28C
Other Withholding Taxes
The following category of payments is subject to withholding tax as the rates specified below:
(a) gifts and rewards to employees by employers, other than those on which an employee
income tax has been withheld are hereby subject to withholding tax at thirteen and a half
percent (13.5%);
(b) payments made in connection with drilling or in support of drilling by a Contractor is
subject to a withholding tax at 5.4% within the JPDA (except Annex F) and 6% within
the Timor-Leste Exclusive Area
(c) rental payments for lease of land or building made to a natural person by a Contractor or
Subcontractor carrying on Petroleum Operations in the JPDA (except Annex F) shall be
subject to withholding tax at nine percent (9%), and when made by a Contractor or
Subcontractor within the Timor-Leste Exclusive area shall be subject to withholding tax
at ten percent (10%);
(d) rental or lease payments in connection with the use of properties within the JPDA (other
than in Annex F) is subject to withholding tax at 5.4 %, similar payment in respect of
similar properties within the Timor-Leste Exclusive Area is subject to withholding at six
percent (6%);
(e) drilling services and drilling support services, other than those performed by a TimorLeste Permanent Establishment within or without the JPDA (except Annex F) is subject
to withholding at 5.4%, similar payment for similar services is subject to six percent (6%)
when performed within the Timor-Leste Exclusive Area,
(f) rental payments for lease of land or building made to a legal owner other and or a natural
person by a Contractor or Subcontractor carrying on Petroleum Operations in the JPDA
(except Annex F) shall be subject to withholding tax at nine percent (9%), and when
made by a Contractor or Subcontractor within the Timor-Leste Exclusive area whether
legal or natural person, shall be subject to withholding tax at ten percent (10%);
(g) payment made by a Contractor or Subcontractor carrying on business within the JPDA
(except Annex F) in respect of shipping services commencing and ending in TimorLester or anywhere is subject to a withholding tax at 5.4% ;
(h) payment made by a Contractor or Subcontractor carrying on business within the TimorLeste Exclusive Area in respect of shipping services commencing and ending in TimorLeste or anywhere else is subject to a withholding tax at 6%;
(i) payment made by a Contractor or Subcontractor carrying on business within the JPDA
(except Annex F) in respect of air transportation services commencing and ending in
Timor-Lester or anywhere is subject to a withholding tax at 5.4% ;
(j) payment made by a Contractor or Subcontractor carrying on business within the TimorLeste Exclusive Area in respect of air transportation services commencing and ending in
Timor-Leste or anywhere else is subject to a withholding tax at six percent (6%);
(k) payment made by a Contractor or Subcontractor carrying on business within the JPDA a
(except Annex F) in respect of construction services and or construction consulting
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services is subject to a withholding tax at 5.4%, payment for similar services within the
Timor-Leste Exclusive Area is subject to withholding tax at six percent (6%);
(l) payment received for the performance of technical services, management services,
accounting, bookkeeping legal, tax consulting, brokerage, appraisal, actuary, film
dubbing/mixing, manpower supply, pest control, cleaning services, logging and timber
cutting within the JPDA (except Annex F) is subject to withholding tax at 5.4%, similar
payment for similar services within the Timor-Leste Exclusive Area is subject to
withholding tax at six percent (6%);
(m)payment received for the performance of architectural services, interior services and
landscape design within the JPDA (except Annex F) is subject to withholding tax at
5.4%, similar payment for similar services within the Timor-Leste Exclusive Area is
subject to withholding tax at six percent (6%); and
(n) payment for any other services not specifically mentioned above and procured in
connection with Petroleum Operations within the JPDA (except Annex F) and the TimorLeste Exclusive Area is subject to six percent (6%) withholding tax.
Section 29
Obligations of a Person Withholding Tax from a Payment
29.1
A Contractor or Subcontractor who has the obligation to withhold tax under Sections 26, 28 and
of 28A of the present Regulations and Sections 81and 72.2 of the Taxes and Duties Act and who
has withheld tax accordingly, shall remit the tax withheld to the Petroleum Fund account held by
the Timor-Leste Central Bank within fifteen (15) days after the end of the month in which the
payment was made.
29.2
At the time of the payment, the payer must issue to the recipient of the payment a withholding
tax notice setting out the amount of the payment made and the amount of tax withheld from such
payment.
29.3
A contractor or Subcontractor who fails to withhold tax in accordance with any enabling laws or
under the present Regulations from a payment made by the person is personally liable to pay the
amount of the tax which has not been withheld to the Timor-Leste Central Bank
29.4
A Contractor or Subcontractor who has been personally held liable under subparagraph 28.3
above and who has made a payment of the tax due to the Central Bank is entitled to recover the
amount of the tax from the recipient of the payment in respect of which he failed to withhold tax.
29.5
For the limited purpose of Sections 26, 28 and 28A of the present Regulations, the Contractor or
the Subcontractor withholding tax under the present Regulations and or the Taxes and Duties
Act, shall be treated as an agent of the Tax Administration to the extent of such taxes withheld.
In the event of the liquidation, merger, acquisition or bankruptcy of the person holding or having
control over the tax withheld, the Tax Administration and or the Government of Timor-Leste
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shall have a first claim of right to the tax withheld before any distribution or transfer of property
is made.
29.6
The legal regime applicable in relation to the collection and recovery of tax shall apply to any
amount withheld or required to be withheld in accordance with this Section.
29.7
The provisions of Sections 72 to 74 of the UNTAET Regulation 2000/18 may be applied by the
Tax Administration to any understatement or underpayment in respect of any tax owed and
which is connected with withholding tax obligations of any person.
Chapter V
Section 30
Annual Income Tax Return
The following persons are required to deliver a completed annual income tax form to the Tax
Administration in the manner prescribed by the Commissioner:
(a) person who is required to pay income tax under the present Regulations and UNTAET
Regulation 2000/18 in connection with matters covered by and subject to Chapter IX of
the Taxes and Duties Act;
(b) any person receiving an amount that has not been correctly subject to withholding tax,
where applicable under the present Regulations and UNTAET Regulation 2000/18 in
connection with matters covered by and subject to Chapter IX of the Taxes and Duties
Ac; and
(c) other persons or classes of persons as may be designated by the Tax Administration from
time to time.
30.1
An income taxpayer required to deliver a completed income tax form for a tax year to the Tax
Administration shall deliver the form not later than the last day of the third-month, following the
end of the tax year.
30.2
A completed income tax return of a Contractor shall include:
(a) a completed annual income tax form designated by the Tax Administration, including
any additional information and or documents required on the face of the form;
(b) profit and loss statement;
(c) book to tax reconciliation;
(d) balance sheet, including information on any change in equity section from the previous
year;
(e) depreciation schedules; and
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(f) description of related party transactions, including amounts and the nature of the
transaction, organizational chart.
30.2
A completed income tax return of a Subcontractor shall include:
(a) a completed annual income tax form designated by the Tax Administration, including
any additional information required on the face of the form;
(b) profit and loss statement;
(c) book to tax reconciliation;
(d) balance sheet, including information on any change in equity section from the previous
year; and
(e) description of related party transactions (where necessary); including amounts and the
nature of the transaction, organizational chart.
30.3
A Contractor or Subcontractor may apply to the Tax Administration for an extension of time to
deliver the annual income tax form required under this Section. The application for such an
extension of time must be signed by an officer of the taxpayer and the basis of the application
must be clearly stated.
30.4
An application made pursuant to subparagraph 30.3 above must be accompanied by proof of
payment of the tax due in full and a calculation of the estimated tax due.
30.5
The Tax Administration may, by notice in writing, grant the application for extension of time to
deliver the annual income tax form upon certain terms and conditions. The granting of an
extension to file the income tax return under this Section does not alter the due date for the
payment of the tax due.
30.6
The income tax due from a Contractor or Subcontractor and or any other person for a tax year is
due and payable not later than the last day of the third-month, following the end of the tax year.
Section 31
&RQWUDFWRU¶V0RQWKO\,QFRPH7D[2EOLJDWLRQV
31.1
:LWKUHVSHFWWRD&RQWUDFWRU¶VILUVW\HDUWKH&RQWUDFWRUVKDOOSURYLGHDQHVWLPDWHRIWKHSURMHFWHG
tax liability to the Tax Administration not later than the 15th day of the month following the first
period of thirty (30) consecutive days during which the average level of regular production
delivered for sale on the twenty five (25) highest days in the thirty-day period reaches a level of
regular production delivered for sale as determined by the Tax Administration.
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31.2
The projected tax liability of a Contractor for the first tax year as determined pursuant to
subparagraph 31.1 shall be divided by twelve (12) and the Contractor shall pay a monthly
instalment of one-twelfth (1/12th) on the fifteenth (15th) day of each month in the first tax year.
31.2
A contractor is liable for monthly instalments of estimated income tax for each tax year. The
monthly instalment is due and payable on the fifteenth (15th) day following the month to which
they relate.
31.3
([FHSWLQJZKHUHWKH7D[$GPLQLVWUDWLRQGHFLGHVRWKHUZLVHDQGRUWKH&RQWUDFWRU¶VILUVWWD[\HDU
as determined under subparagraph 31.1 above, the amount of each estimated monthly tax
liability of a Contractor shall be equal to one-twelfth (1/12th  RI WKH &RQWUDFWRU¶V LQFRPH WD[
liability for the preceding tax year. The amount of instalment due before the due date for the
GHOLYHU\RIWKH&RQWUDFWRU¶VLQFRPHWD[UHWXUQIRUWKHSUHFHGLQJ\HDUVKDOObe the higher of:
(a) the amount of the instalment paid in for the last month of the preceding tax year; or
(b) the average monthly tax instalment payment for the preceding tax year.
31.3(a)
If in the opinion of a Contractor the use of the prior year tax liability is unlikely to accurately
predict the current year liability and lead to a material underpayment of the income tax liability
for the current tax year, the Contractor may, by an application made to the Commissioner submit
a different estimated tax liability. There is a material underpayment of income tax liability where
the monthly tax payments made for a tax year is less than 90% of the actual tax liability for the
tax year.
31.3(b)
Upon the approval of the application made by a Contractor under subparagraph 31.3(a) of the
present Regulations by the Commissioner, the new estimated tax liability shall form the basis of
the subsequent monthly tax obligations of the Contractor. Any underpayment of tax for prior
periods preceding the date of the substituted estimated tax liability of a Contractor must be paid
in full within five (5) business days from the date the Contractor is notified in writing of the
approval of the substituted estimated tax liability by the Commissioner.
31.4
The amount of tax instalment due and payable under this Section and Section 82 of the Taxes
and Duties Act may be determined by the Tax Administration, where:
(a) a contractor has a loss carried forward for the preceding tax year;
(b) a Contractor derives irregular income;
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(c) the income tax return of a Contractor for the preceding tax year is delivered after the due
date, inclusive of any extension of time grated pursuant to Section 30.5 of the present
Regulations;
(d) WKHUH LV D PDWHULDO FKDQJH LQ WKH &RQWUDFWRU¶V FLUFXPVWDQFHV LQFOXGLQJ PHUger or
acquisition or a natural disaster;
(e) DFRQWUDFWRU¶VLQFRPHWD[UHWXUQIRUWKHSUHFHGLQJ\HDULVDPHQGHGHLWKHUDVDUHVXOWRID
tax audit or self-amendment; and
(f) a Contractor fails to provide the Tax Administration with estimated income tax liability
as required under Section 31.1 above and under Section 82.5 of the Taxes and Duties Act.
31.5
An estimated tax liability previously provided to the Tax Administration may be revised by the
Contractor, provided the consent of the Tax Administration is sought and obtained in advance.
An estimate of tax liability delivered to the Tax Administration, including any revised version is
valid for the entire tax year.
31.6
Any amounts of underpayment arising pursuant to a revised calculation of the estimated tax
liability of a Contractor under subparagraph 31.5 above shall become due and payable together
with the first instalment due after the revised estimate is approved by the Tax Administration. If
there is an overpayment of tax arising from the revised estimate, such overpayment shall be
applied as a credit against future monthly income tax liability of the Contractor.
31.7
,I D &RQWUDFWRU¶V HVWLPDWH PDGH XQGHU VXESDUDJUDSK  LQFOXGLQJ DQ\ UHYLVHG HVWLPDWH RI
LQFRPHWD[IRUWKH&RQWUDFWRU¶VILUVW\HDULV OHVVWKDQQLQHW\  SHUFHQWRIWKH&RQWUDFWRU¶VWD[
actual liability arising from a self-assessment and or tax audit, the Contractor shall be liable for
penalty equal:
(a) if the under-estimate is due to fraud or willful neglect, fifty (50) percent of the
difference between the estimated tax liability and the actual tax liability (hereinafter
FDOOHG³WKHWD[VKRUWIDOO´
(b) in any other case, ten (10%) of the tax shortfall.
31.8
If the Tax Administration is satisfied that the reason for the shortfall was due to circumstances
EH\RQG WKH &RQWUDFWRU¶V FRQWURO VXFK DV QDWXUDO GLVDVWHU PDWHULDO DQG RU VLJQLILFDQW SULFH
fluctuations, and that the Contractor exercised all diligent and reasonable care in making the
estimate, the tax penalties imposed pursuant to subparagraphs 31.1(a)-(b) may be waived.
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Chapter VI
Section 32
Supplemental Petroleum Tax
32.1
Pursuant to Section 83.1 of the Taxes and Duties Act, a Contractor subject to Supplemental
Petroleum Tax in a tax year shall determine such tax liability according to the following formula:
A x 22.5%/(1-r)
Where:
A:LVWKH&RQWUDFWRU¶VDFFXPXODWHGQHWUHFHLSWVIRU3HWUROHXP2SHUDWLRQVLQFRPHIRUWKHWD[\HDr;
and
r: is the corporate tax rate (30%) as stipulated in Section 72.1 of the Taxes and Duties Act.
32.2
The Supplemental Petroleum Tax under Section 83 on a Contractor for a tax year is a separate
tax from the corporate income tax imposed under Section 72.1 and it is an addition to corporate
income tax, where applicable.
32.3
The Supplemental Petroleum Tax paid by a Contractor in a tax year is an allowable deduction for
the purposes of calculating the corporate income tax payable for the year in which both the
corporate income tax and the Petroleum Supplemental Tax were paid.
Section 33
Accumulated Net Receipts
33.1
The accumulated net receipts of a Contractor shall be determined in accordance with the formula
prescribed in Section 84.1 of the Taxes and Duties Act, namely:
((Ax116.5%) ± (1x (1-r))) + B
Where:
A:
LVWKH&RQWUDFWRU¶VDFFXPXODWHGQHWUHFHLSWVIRU3HWUROHum Operations at the end of the previous
tax year;
B:
is the &RQWUDFWRU¶VQHWUHFHLSWVIRU3HWUROHXP2SHUDWLRQVIRUWKHFXUUHQWWD[\HDU
1:
is the interest expense and other financial charges paid by the Contractor in respect of
Petroleum Operations in the current tax year and is entered as a negative number in the formula
above; and
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r
is 30% (being the corporate income tax rate specified in Section 72.1) of the Taxes and Duties
Act.
33.2
In a year in which a Contractor is liable for the Supplemental Petroleum Tax as determined under
the present Regulations and Section 83.2 of the Taxes and Duties Act, for the purposes of
calculating the accumulated net receipts of the Contractor for the Petroleum Operations for the
next tax year, the amount of the accumulated net receipts shall be nil.
33.3
In a tax year in which (A x 116.5%) component of the formula described in subparagraph 33.1
above and Section 84.1 of the Taxes and Duties Act is negative, the subtraction of (1 x(1-r)
component of the formula shall not operate in a manner to reduce the amount of ((Ax116.5%) ±
(1x (1-r))) to an amount that is less than the value of A component of the formula.
There shall be no carryover or carryback of any excess resulting from the application of the
formula to a Contractor in any tax year.
Section 34
&RQWUDFWRU¶V1HW5HFHLSWV
For the purposes of the Supplemental Petroleum Tax, the net receipts of a Contractor in respect
of Petroleum Operations for a tax year is gross receipts of all includible income of the Contractor
for the year less the total allowable deductible expenditures of the Contractor in respect of
Petroleum Operations for the year.
Section 35
Gross Receipts
35.1
For the limited purposes of gross income in relation to the computation of the Supplemental
Petroleum Tax of a Contractor in a given tax year, the gross receipts of a Contractor arising from
Petroleum Operations, is the aggregate of the following amounts:
(a) all income items under Section 8 of the present Regulations earned or accrued in the year
in connection with or from Petroleum Operations but excluding interest income, earned
or accrued during the tax year;
(b) any consideration received by the Contractor in the year and in respect of the disposal,
transfer, alienation or destruction, or loss of property, including materials, equipment,
plant facilities, intellectual property or rights used in Petroleum Operations, if the
expenditure incurred in acquiring the property has been in deducted in computing the net
receipts of the Contactor for any tax year;
(c) any amount received by the Contractor in the tax year in respect of the provision of
information and or data obtained from any survey, appraisal, or study in connection with
Petroleum Operations where the related expenditure incurred in undertaking the survey,
appraisal, or study has been deducted in computing the net receipts of the Contractor for
any tax year;
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(d) any amounts received by the Contractor in the tax year that is a reimbursement, refund or
other compensation for an amount previously deducted in computing the net receipts of
the Contractor for any tax year; and
(e) any compensation, indemnity and or damages received from an insurance policy or
similar instruments, indemnity agreement, settlement or judicial decision by a Contractor
in respect of any property used in Petroleum Operations where such property was
destroyed and or damaged.
35.2
Subject to the provisions of Section 88 of the Taxes and Duties Act, an amount received or
accrued as consideration for the transfer of an interest in Petroleum Operations is excluded from
the computation of the gross receipts of a Contractor under subparagraph 34.1 of the present
Regulations.
35.3
For the limited purpose of calculating the net receipts of a Contractor in a tax year, the amounts
includible as part of the gross receipts of a Contractor under subparagraph 34.1 is limited to the
portion of such amounts attributable to the Petroleum Operations of the Contractor.
Section 36
Deductible Amounts for Supplemental Petroleum Tax
For the limited purposes of calculating the Supplemental Petroleum Tax imposed under Section
83 of the Taxes and Duties Act 2008 (including amendments), for the current year, a Contractor
may deduct the following items:
(a) permissible deductible expenditures incurred by the Contractor in the current year in
respect of the Petroleum Operations, excluding the amounts allocable to depreciation and
or amortisation deductions, interest and other financing charges;
(b) capital expenditure incurred in the current year in respect of acquisition or construction of
a tangible or intangible asset for use in the Petroleum Operations in which the Contractor
is engaged in a Contract Area, excluding an amount paid as consideration by a Contractor
for the acquisition of an interest in Petroleum Operations;
(c) exploration expenditure incurred by the Contractor in the current year in respect of the
Petroleum Operations in which the Contractor is engaged in a Contract Area; and
(d) an amount of Timor-Leste corporate income tax calculated by applying the rate specified
in Section 72 of the Taxes and Duties Act to the taxable income of the Contractor,
excluding any additional taxes or interest imposed under Sections 72-74 of the UNTAET
Regulation 2000/18, or under the present Regulations.
36.1
The amounts deductible under subparagraphs (a)-(d) are limited to those directly attributable to
the Petroleum Operations of the Contractor and in respect of a Contract Area.
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Section 37
Any consideration, including all transactions costs paid or accrued by a Contractor in respect of
the acquisition of an interest in Petroleum Operations under Section 88 shall be excluded from
the permissible deductible expenditure under Section 36 of the present Regulations and Section
87.1 of the Taxes and Duties Act.
Section 38
Annual Supplemental Petroleum Tax Return
38.1
Every Contractor having a Supplemental Petroleum Tax obligation under Section 32 of the
present Regulations and Section 83 of the Taxes and Duties Act Tax shall deliver a completed
annual Supplemental Petroleum Tax return form to the Tax Administration in the manner
prescribed by the Commissioner.
38.2
Any Contractor required to deliver a completed annual Supplemental Petroleum Tax return form
to the Tax Administration shall deliver the form not later than the last day of the third-month,
following the end of the tax year to which the tax form relates.
38.3
A completed annual Supplemental Petroleum Tax return of a Contractor means a completed
annual Supplemental Petroleum Tax return form designated by the Tax Administration,
including any additional information and or documents required on the face of the form, or by
the Tax Administration.
38.4
A Contractor may apply to the Tax Administration for an extension of time to deliver the annual
Supplemental Petroleum Tax return form required under this Section. The application for such an
extension of time must be signed by an officer of the taxpayer and the basis of the application
must be clearly stated.
38.5
An application made pursuant to subparagraph 38.4 above must be accompanied by proof of the
payment of the tax due in full and a calculation of the estimated tax due.
38.6
The Tax Administration may, by notice in writing, grant the application for extension of time to
deliver the annual Supplemental Petroleum Tax return form upon certain terms and conditions.
The granting of an extension to file the Supplemental Petroleum Tax return under this Section
does not alter the due date for the payment of the tax due.
38.7
The Supplemental Petroleum Tax return due from a Contractor for a tax year is due and payable
not later than the last day of the third-month, following the end of the tax year to which the tax
relates.
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Chapter VII
Section 39
&RQWUDFWRU¶V0RQWKO\,QFRPH7D[2EOLJDWLRQV
39.1
Every Contractor having a Supplemental Petroleum Tax obligation under Section 32 of the
present Regulations and Sections 83 and 90 of the Taxes and Duties Act Tax shall be liable for
monthly instalments of Supplemental Petroleum Tax.
39.2
Every Contractor having a Supplemental Petroleum Tax obligation under Section 32 of the
present Regulations and Section 83 and 90 of the Taxes and Duties Act Tax shall deliver to the
Tax Administration an estimate of Supplemental Petroleum Tax due for a tax year not later than
the due date for payment of the first Supplemental Petroleum Tax instalment due for that tax
year.
39.3
The estimated Supplemental Petroleum Tax liability of a Contractor for a tax year as determined
pursuant to subparagraph 39.2 shall be divided by twelve (12) and the Contractor shall pay a
monthly instalment of one-twelfth (1/12th) on the fifteenth (15th ) day of each month following
the month in which they relate.
39.4
Where the first obligation of a Contractor under Section 32 of the present Regulations and
Section 90 commences in a month other than the month of January, the monthly instalments due
and payable by the Contractor under subparagraph 39.3 above shall be calculated by dividing the
remaining month(s) of that tax year by the estimated Supplemental Petroleum Tax determined
under subparagraph 39.2 of the present Regulations.
39.5
Excepting where the Tax AdPLQLVWUDWLRQ GHFLGHV RWKHUZLVH DQG RU WKH &RQWUDFWRU¶V ILUVW
Supplemental Petroleum Tax obligation commenced in a month other than the month of January
in a tax year, the amount of each estimated monthly Supplemental Petroleum Tax liability of a
Contractor shall be equal to one-twelfth (1/12th RIWKH&RQWUDFWRU¶V6XSSOHPHQWDO3HWUROHXP7D[
liability for the preceding tax year. The amount of instalment due before the due date for the
GHOLYHU\RIWKH&RQWUDFWRU¶V6XSSOHPHQWDO3HWUROHXP7D[UHWXUQIRUWKHSreceding year shall be
the higher of:
(c) the amount of the instalment paid in for the last month of the preceding tax year; or
(d) the average monthly tax instalment payment for the preceding tax year.
39.6
The amount of tax instalment due and payable under this Section and Section 90 of the Taxes
and Duties Act may be determined by the Tax Administration, where:
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(a) the annual Supplemental Petroleum Tax return of a Contractor for the preceding tax year
is delivered after the due date, inclusive of any extension of time grated pursuant to
Section 38.6 of the present Regulations;
(b) WKHUH LV D PDWHULDO FKDQJH LQ WKH &RQWUDFWRU¶V FLUFXPVWDQFHV LQFOXGLQJ PHUJHU RU
acquisition or a natural disaster;
(c) D FRQWUDFWRU¶V 6XSSOHPHQWDO 3HWUROHXP 7D[ UHWXUQ IRU WKH SUHFHGLQJ \Har is amended,
either as a result of a tax audit and or self-amendment; and
(d) a Contractor fails to provide the Tax Administration with estimated Supplemental
Petroleum Tax liability as required under Section 39.2 above and under Section 90.2 of
the Taxes and Duties Act.
39.7
An estimated Supplemental Petroleum Tax liability previously provided to the Tax
Administration may be revised by the Contractor, provided the consent of the Tax
Administration is sought and obtained in advance. An estimate of tax liability delivered to the
Tax Administration, including any revised version is valid for the entire tax year.
39.8.
Any amounts of underpayment arising pursuant to a revised calculation of the estimated tax
liability of a Contractor under subparagraph 39.7 above shall become due and payable together
with the first instalment due after the revised estimate is approved by the Tax Administration. If
there is an overpayment of tax arising from the revised estimate, such overpayment shall be
applied as a credit against future monthly Supplemental Petroleum tax liability of the Contractor.
39.9
,ID&RQWUDFWRU¶VHVWLPDWHPDGHXQGHUWKLV6HFWLRQDQG6HFWLRQRIWKH7D[HVDQG'XWLHV$FWLQ
respect of the Supplemental Petroleum Tax obligation of a Contractor, including any revised
HVWLPDWH LV OHVV WKDQ QLQHW\   SHUFHQW RI WKH &RQWUDFWRU¶V WD[ DFWXDO OLDELOLW\ DULVLQJ IURP D
self-assessment and or tax audit, the Contractor shall be liable for penalty equal to:
(a) if the under-estimate is due to fraud or willful neglect, fifty (50) percent of the
difference between the estimated tax liability and the actual tax liability (hereinafter
FDOOHGWKH³637VKRUWIDOO´RU
(b) in any other case, ten (10%) of the SPT shortfall.
39.10
If the Tax Administration is satisfied that the reason for the SPT shortfall was due to
FLUFXPVWDQFHV EH\RQG WKH &RQWUDFWRU¶V FRQWURO VXFK DV QDWXUDO GLVDVWHU PDWHULDO DQG RU
significant price fluctuations, and that the Contractor exercised all diligent and reasonable care in
making the estimate, the tax penalties imposed pursuant to subparagraphs 39.9(a)-(b) may be
waived.
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Section 40
UNTAET Regulation 2000/18
Other administrative matters not expressly covered under the present Regulations, including but
not limited to tax appeals shall continue to be governed by the UNTAET Regulations 2000/18.
Chapter VIII
Section 41
Tax Audit
(a) the Tax Administration shall conduct periodic tax audits to test tax compliance and for
other lawful purposes in the context of implementing and enforcing relevant provisions of
tax laws;
(b) a tax audit is commenced with an official tax audit notification issued by the Tax
Administration and delivered to taxpayer RU WKH WD[SD\HU¶V UHSUHVHQWDWLYHV DV WKH FDVH
may be;
(c) a taxpayer under tax audit shall, upon request by the Tax Administration;
i.
show and or submit books and records, or copies thereof, documents and or
information specifically requested by the Tax Administration and forming the
basis of the book and records, documents pertaining to income received,
expenditures incurred, business activities, independent work of the taxpayer or the
independent work performed for the taxpayer; and
ii.

grant access to enter such places or offices, factory, installations, platforms,
Contract Area as is deemed necessary and material to carrying out the audit;

iii.

Tax audits shall be undertaken on the basis of an annual plan, adopted by the Tax
Administration, based on the tax risk profile and the significance of the taxpayer.
When adopting the plan, the evaluation of the effect of tax audit and control on
the efficiency of tax collection in relation to Petroleum Operations in future
periods shall also be taken into consideration.

Section 42
Tax Audit Methods
Tax audit methods shall include:
(a) desk or office controls;
(b) field controls; and
(c) UHIHUUDOVWRWKH3URVHFXWRU*HQHUDO¶VRIILFHZLWKDYLHZRIGHWHUPLQLQJWKHFRPPLssion of
a tax-related offense.
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Section 43
Office Control
Office control is a set of actions by means of which the Tax Administration verifies the accuracy,
completeness, truthfulness and legal base of the data shown in tax returns of whatever
description, as well as the tax balances, accounting statements and other statements or positions
of the taxpayer, comparing the said data to data from tax accounting records and other official
records kept by, or at the disposal of, the Tax Administration.
Office controls shall be undertaken in the premises of the Tax Administration by tax auditors or
inspectors and or lawyers.
Section 44
Processing of Tax Returns and other Statements of the Taxpayer
During the procedure of office controls of receipt and processing of a tax return:
(a) the verification of the mathematical accuracy, formal accuracy and completeness or
truthfulness of the tax return and other statements filed by the taxpayer is performed by
the Tax Administration in accordance with the all the applicable Laws;
(b) if during the processing of tax return and other statements a mathematical error is
detected, the Tax Administration shall correct such error and notify the taxpayer
immediately to pay any difference or determine the amount of tax refund;
(c) if during the processing of the tax return and other statements it is determined that they
are formally incorrect, incorrectly filled out or incomplete, the tax auditor or inspector
shall by a written notification instruct the taxpayer to remove any error or complete the
tax return and other statements within fourteen (14) days; and
(d) if the taxpayer does not proceed in accordance with the written instruction as indicated in
subparagraph c above, it shall be considered that the tax return or other statements, as the
case may be, were not filed with the Tax Administration.
Section 45
Participation of a Taxpayer in Office Control Procedure
The taxpayer under tax audit shall be under the obligation to participate, directly or through a tax
representative, in furtherance of the desk or office control tax audit, at a request from the Tax
Administration, and to give the requested explanations, documentations or information within
the term specified by the Tax Administration. The failure of the taxpayer to respond is not a bar
to further the desk or office tax audit in any manner determined by the Tax Administration until
the process is completed in accordance with the applicable tax laws.
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Section 46
Change of Tax Liability upon Findings of Desk/Office Controls
(a) if there is a change of the amount of tax liability during the procedure of desk or office
control, the tax auditor or inspector shall be under the obligation to prepare a report of the
summary of the facts and the findings in triplicates;
(b) a copy of the summary report provided under subparagraph (a) shall be sent to the
taxpayer within ten (10) business days from the date of the report;
(c) the taxpayer shall have a right to file an objection against the report within five (5)
business days after the receipt of the report. The objection must clearly state the
ground(s) and the relief sought from the Tax Administration;
(d) the tax Administration is required to review the objection and make a determination
within thirty (30) days from the date of the receipt of the objection;
(e) if the objection filed by the taxpayer pursuant to subparagraph (c) above is granted, the
7D[$GPLQLVWUDWLRQVKDOOLVVXHD³1RIXUWKHUDFWLRQUHTXLUHG´OHWWHUWRWKHWD[SD\HUZLWKLQ
forty-five (45) days; and
(f) if the objection filed by the taxpayer pursuant to subparagraph (c) above is dismissed, the
Tax Administration shall issue a tax assessment accordingly, and the procedure set out in
Section 69 of UNTAET Regulation 2000/18 in respect of tax appeals shall apply
thereafter.
Section 47
Field Audit Controls
(a) field audits shall be undertaken within the premises of the taxpayer in Timor-Leste and or
the offices of the Tax Administration or another location in Timor-Leste as may be
determined by the Commissioner;
(b) field control shall be undertaken by a team constituted for that purpose by the Tax
Administration;
(c) field control shall be undertaken on the basis of a control order or notice issued by the
Tax Administration;
(d) the Tax Administration may postpone the commencement of field control if the taxpayers
submits a written complaint immediately upon the receipt of the control order indicated
in subparagraph 47(c) above, and state the factual and the legal reasoning showing that
the control or notice is contrary to Law. Such a complaint must be delivered to the Tax
Administration within three (3) business day from the date of the receipt of the control
order or notice stipulated in subparagraph 47(c); and
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(e) a written decision on the complaint indicated in subparagraph 47(d) of the present
Regulation shall be issued by the Tax Administration within fifteen (15) business days
from the date of the receipt of the complaint. The decision of the Tax Administration
shall be final and not subject to appeal.
Section 48
Location of Field Control
(a) the taxpayer shall be under the obligation, if the field control is conducted in a premises
occupied, owned, leased on controlled by the taxpayer under tax audit, to designate an
appropriate working area at the disposal of the tax auditors, inspectors and or their
representatives;
(b) the auditors, inspectors and representatives of the Tax Administration shall have the right
to enter into the places indicated in subparagraph (a) where the taxpayer may be
conducting its business;
(c) the taxpayer or a representative of the taxpayer with a valid power of attorney may be
present at all times during the inspection of the books and records of the taxpayer by the
auditors, inspectors and their representatives;
(d) if the taxpayer or representatives of the taxpayer are not present and the Tax
Administration is prevented or delayed because of the absence of the taxpayer and or the
representatives, a notation must be made accordingly in the audit record;
(f) if the field control is not conducted in the business premises of the taxpayer, the auditor,
inspectors and or the representatives of the Tax Administration may inspect the
taxpayHU¶VEXVLQHVVSUHPLVHVDQGenter the report of the inspection in the audit records;
the taxpayer shall be under the obligation to participate in the fact finding process
relevant to taxation in such manner as to give information and statements at the written
request of the Tax Administration;
(g) the taxpayer shall be under the obligation to enable the tax auditors, inspectors and the
representatives of the Tax Administration to obtain copies of relevant documents and or
samples of goods;
(h) if the taxpayer is unable to attend the field control, the taxpayer shall delegate a person to
act as his agent or representative;
(i) the failure and or neglect of the taxpayer to meet the obligation under subparagraph (h)
above shall not delay the field audit;
(j) the auditors, inspectors and or representatives of the Tax Administration may by writing
request data or control of documentation from employees of the taxpayer or other
persons; and
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(k) the employees and other referred to in subparagraph (j) above shall be under the
obligation to make the information or documentation at their disposal available to the Tax
Administration.
Section 49
Time of Field Control
Where a field control is conducted at the premises of the taxpayer, it shall be conducted only
during the working hours of the taxpayer, and exceptionally after working hours as well, if the
purpose of the control requires this and if the taxpayer consents.
Section 50
Report
(a) at the conclusion of a tax audit or any material part of thereof, the Tax Administration
shall prepare a final report of the field control;
(b) every page of the report must be marked by serial number and be signed ;
(c) a copy of the field control report shall be delivered to the taxpayer within twenty one (21)
business days from the date of completion of the report by the Tax Administration;
(d) the taxpayer may submit a written objection against the report of the field control within
five (5) business days from the date of the receipt from the Tax Administration;
(e) WKH7D[$GPLQLVWUDWLRQPXVWUHYLHZWKHWD[SD\HU¶VFRPSODLQWand if in the opinion of the
Tax Administration there is new evidence and facts in the complaint that is sufficient to
alter the factual and or legal basis of the report or any material parts thereof, the Tax
Administration shall prepare additional report on such new evidence and or facts or of
new legal evaluations and provide a copy to the taxpayer within fifteen (15) business
days; and
(f) if it is determined on the basis of the report or additional report on field control that there
is no basis for amending the tax liability, the taxpayer shall be informed in writing, within
thirty (30) days from the date of delivering the report, or the additional report, as the case
may be.
Section 51
NDPR Public Ruling 2011/02
Where relevant, NDPR Public Ruling 2011/02 shall apply to the calculation of the income tax
(including value of pre-commercial discovery expenditure) and the Supplemental Petroleum Tax
obligations of a Contractor mutatis mutandi in respect of all items of income and expenditure of
a Contractor.
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Section 52
Commencement Date
The provisions of this Regulations shall be applied retroactively from January I, 2012 and is
effective for tax year commencing on or after January I, 20 I I

Issued under my hand in exercise of my a~ inistrative and statutory authority in relation
to taxation matters in Timor Leste, this~
c1·a y of June, 2012.

:::::::>

-=-~"'C"-'~~~

Her Excellency Ern1 · Pires
.Minister of Finance
Timor-Leste
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(Taxation of Bayu-Undan Contractors) Regulations, 2013
Interpretation
Chapter I
Section 1
Preamble & Purposive interpretation & Short Title
Where Sections in the present Regulation are capable of alternative interpretations, the
interpretation that best achieves the intended purpose of the Taxation of Bayu-Undan Contractors
Act, Law No. 3/2003 shall be adopted and any interpretation that frustrates the intended purpose
of the legislation or impedes the right of Timor-Leste to collect the tax revenue accruing from
Petroleum Operations in accordance with the applicable tax laws, including Treaties shall be
rejected.
The present Regulations shall be referred to as TBUCA Regulations/19-2013
Section 2
Definitions extend to other forms of words
2.1 Definitions in the present Regulations in the singular form shall be read as applying to the
plural form and definitions in the plural form shall be read as applying to the singular form as
appropriate.
2.2 Definitions in the present Regulations in the masculine form shall be read as applying to the
feminine form and definitions in this section in the feminine form shall be read as applying to
the masculine form.
Section 3
Scope of Regulations
The present Regulations shall apply to the territory of Timor-Leste, including its territorial sea,
and to its exclusive economic zone and continental shelf where, by international law, TimorLeste has sovereign rights for the purposes of exploration for and exploitation of its natural
resources and applies only in the area covered by the Production Sharing Contracts described in
Annex F of the Timor Sea Treaty, namely: Production Sharing Contracts JPDA 03-12 and JPDA
03-13, inclusive of amendments and annexes to the contracts stipulating the natural gas
valuation.
The present Regulations shall apply to a Contractor and Subcontractor (where appropriate) in
connection with Petroleum activities or Petroleum Operations in the limited area described and
designated as Annex F in the Timor Sea Treaty.
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Section 4
Definitions
In the present Regulation:
“Accounting” means a systematic process under the IFRS or a Generally Accepted Accounting
Practice, of recording of data and information in respect of assets, liabilities or debt, equity,
income and expenditures, and all outlays associated with the acquisition and delivery of goods
and services, resulting in a financial report in the form of a balance sheet and profit and loss
statement at end of each reporting period
“Affiliate” means in respect of a Contractor (or, if more than one person, in respect of each such
person), a person that controls, is controlled by, or is under common control with the Contractor;
“Associate” in relation to a person means any other person who acts or is likely to act in
accordance with the wishes of the person as a result of a connection between the persons or
common ownership or control; it includes:
a) A natural person and a relative of the natural person;
b) A legal person and any person who owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in the legal person; or
c) Two or more legal person if a third owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in each person;
“Amount” includes any value in kind or cash;
“Air or Sea Transportation Services” means any transportation of passengers, mail, or goods
by air or sea:
a) between two places in Timor-Leste;
b) From a place in Timor-Leste to a place outside Timor-Leste;
c) From a place outside Timor-Leste to a place in Timor-Leste
“Annual Tax Return” means a form used by a taxpayer to report the calculation and/or payment
of tax due within a tax year as prescribed by the Commissioner and or the Tax Administration;
“Approval” means a written authorization by the authorizing organization, body or person;
“Approved Contract” means a contract made by the Contractor and approved by the
responsible Ministry or Designated Authority, as the case may be, as part of a Development
Plan;
“Arm’s Length Transaction” means transactions in which the conditions and or terms imposed
between two related parties or associates in their commercial or financial relations are similar to
those which would be made between independent and unrelated enterprises;
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“Audit” means a series of activities to seek, gather and process data, documents and or
information for tax compliance purposes;
“Bank” means any legal person licensed to accept deposits, and using such funds, either in
whole or in part, to make extensions of credit or investments for the account, and at the risk, of
the person carrying on the business;
“Bayu-Undan” is the discovered part of the Bayu-Undan field, as defined and designated in the
Production Sharing Contracts JPDA 03-12 and JPDA 03-13;
“Board” means the Board of Tax and Customs Appeals established under the UNTAET
Regulation 2000/18, including any amendments;
“Body” means a type of business organization which may be a limited company, limited
partnership, an enterprise owned by the government in whatever name and form, association,
cooperative, joint venture or similar arrangement, permanent establishment and other such
business enterprise;
“Carry Forward Loss” means a loss carried forward under Article 6(2) of the Law on Income
Tax;
“Code” means the Petroleum Mining Code agreed and adopted by Timor-Leste and Australia
under Article 7 of the Timor Sea Treaty, as amended, varied, modified, or replaced from time to
time, and the regulations or orders made thereunder;
“Commissioner” means the Commissioner or the Director General of the Directorate of
Revenue of the Ministry of Finance, Timor-Leste;
“Contract Area” means the area that is subject of a Petroleum Agreement and, if any part of a
Contract Area is relinquished pursuant to a Petroleum Agreement, the Contract Area is the
Contract Area originally granted;
“Contractor” means a person deemed to be a taxpayer who:
(a) has entered into the Production Sharing Contract JPDA 03-12 or JPDA 03-13, or a
Production Sharing Contract superseding the previous ones, in accordance with Annex F
of the Timor Sea Treaty; or
(b) succeeds to a taxpayer mentioned in paragraph (a) above, or who is an assignee thereof,
under the terms provided for by the Production Sharing Contract JPDA 03-12 and or
JPDA 03-13, as the case may be., and who is registered as a contractor under the terms
of the Petroleum Mining Code; and
(c) any other person who has entered into a Production Sharing Contract with the
Designated Authority or the responsible Ministry, within the Annex F part of the JPDA;
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“Control” means in relation to a person, the power of another person to secure:
a) by means of the holding of shares or the possession of voting power, in or in relation to
the first person or any other person; or
b) by virtue of any power conferred by the articles of association of, or any other document
regulating, the first person or any other person, that the affairs of the first person are
conducted in accordance with the wishes or directions of that other person;
‘Controlled Taxpayer” means any one of two or more taxpayers owned or controlled directly or
indirectly by the same interests, and includes the taxpayer that owns or controls the other
taxpayers;
“Controlled transaction or controlled transfer” means any transaction or transfer between two
or more members of the same group of controlled taxpayers. The term uncontrolled transaction
means any transaction between two or more taxpayers that are not members of the same group of
controlled taxpayers;
.
“Crude Oil” means crude mineral oil and all liquid hydrocarbons in their natural state or
obtained from Natural Gas by condensation or extraction;
“Customs Controller” means the Controller of the Customs Service;
“Customs Service” means the Timor-Leste Customs Service;
“Customs Value” means the fair market value of the goods including cost, insurance and freight
as determined in accordance with article VII of GATT, or any amendments thereunder;
“Deactivation Costs” means the expenses approved under a Decommissioning Plan by the
responsible Ministry or Designated Authority, as the case may be, under a Petroleum Agreement;
“Deactivation Plan” in respect of a petroleum project means, the Deactivation Plan approved in
writing by the Designated Authority pursuant to the Production Sharing Contract that regulates a
petroleum project, entered into between the Designated Authority and the Contractor;
“Depreciable Asset” means any tangible movable property that:
(a) has a useful life exceeding one year (12 months);
(b) is likely to lose value as a result of wear and tear, exploitation, or obsolescence; and
(c) is wholly or substantially used in the conduct of taxable activities;
“Designated Authority” means the Designated Authority established under Article 6 of the
Timor Sea Treaty;
“Designation Notice” is a notice described in Section 68 of UNTAET Regulation 2000/18;
“Development Expenditure” means expenditure incurred, after the responsible Ministry or
Designated Authority has approved a Development Plan, in preparing a site for Petroleum
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Operations, including drilling and completing production wells, and the construction of
production facilities, but does not include any expenditure incurred in the acquisition or
construction of a pipeline or in the acquisition of a depreciable asset;
“Development Plan” in respect of a petroleum project means, a Development Plan approved by
the Designated Authority pursuant to the Production Sharing that regulates a petroleum project,
entered into between the Designated Authority and the Contractor
“Dividend” means any distribution of profit from current year or from accumulated earnings by
a legal person to a member as a result of participation in the capital of the legal person,
including:
a) Any amount returned to a member in respect of a membership interest in a legal person
on a partial reduction in capital to the extent that the amount returned exceeds the amount
or value by which the nominal value of the membership interest was reduced; or
b) Any amount distributed to a member on redemption or cancellation of a membership
interest, including liquidation, to the extent the amount distributed exceeds the nominal
value of the membership interest;
“Elang Kakatua Kakatua North” means the discovered area Elang Kakatua Kakatua North, as
defined in Production Sharing Contract JPDA 03-12;
“Exploration Expenditure” means expenditure relating to and connected with geological,
geophysical and geochemical surveys, exploration or appraisal drilling, or feasibility and
environmental impact studies incurred in conducting Petroleum Operations prior to the grant of
an approval of the Development plan by the responsible Ministry or Designated Authority, as the
case may be;
“Export Pipeline” means an export pipeline as defined in the Production Sharing Contracts
JPDA 03-12 and JPDA 03-13;
“Field Export Point” means the point at which petroleum from a Contract Area leaves the
Contract Area, or such earlier point at which it is loaded onto or enters a vessel, pipeline, or other
means of transportation to be transported from the Contract Area;
“Financial institution” means any licensed bank or other licensed legal person that is
primarily engaged in the business of making credit extensions or investments for the account,
and the risk, of the person carrying on the business;
“Goods” means any substance, organism, article or thing, whether manufactured or natural,
which is not a human body, cadaver or human remains;
“Head Office Expenditures” means any executive, management, or general administration
expenditures incurred by a non-resident person in the ordinary course of business, and which
expenses are incurred solely and primarily for business purpose and for the benefit of the
permanent establishment of the person in Timor-Leste;
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“Intangible Asset” means any property, other than tangible movable or immovable property,
that:
a) has a useful life exceeding one year;
b) is used wholly or substantially in the conduct of taxable business activities;
“Intangible expenditure” means any expenditure incurred other than in the acquisition of
any tangible movable or immovable property, or tangible asset;
“Interest” means:
a) any amount (including a premium or original issue discount) paid or accrued
under a debt obligation that is not a repayment of capital and pursuant to
petroleum operations; or
b) any amount that is functionally equivalent to an amount referred to in paragraph
(a), such as amount paid or accrued under an interest rate swap agreement or as
defaulted under a guarantee agreement, pursuant to petroleum operations;
c) any commitment, guarantee, service, or similar fee payable in respect of a debt
obligation or other instrument or agreement giving rise to interest under
paragraphs (a) or (b);
“International Financial Reporting Standards” means the most recent International Financial
Reporting Standards issued by the International Accounting Standards Board or any successor
entity taking over the role of issuing International Financial Reporting Standards;
“Joint Commission” means the Joint Commission established pursuant to Article 6 of the Timor
Sea Treaty;
"Law on Income Tax" means the Law on Income Tax, applicable in Timor-Leste as defined
under UNTAET Regulation No. 1999/1
"Law on Income Tax Regime and Procedures" means the Law on the General Tax Regime
and Procedures applicable in Timor-Leste, under the terms of the UNTAET Regulation No.
1999/1;
"Law on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods" means
the Law on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods,
applicable in Timor-Leste, under the terms of UNTAET Regulation No. 1999/1;
“Legal Person” means:
a) any limited liability company, joint stock company, general partnership, limited
partnership, or other unincorporated association or body of persons, whether
incorporated, formed, organized, or established in Timor-Leste or elsewhere;
b) any trust, undivided estate of a deceased natural person;

6

EX. J 069

Case: 18-3662

Document: 003113121464

Page: 531

Date Filed: 12/31/2018

c) a government, a political or administrative subdivision of a government in
whatever name or form, or public international organisation, or an entity,
organisation, association, or business form owned by a government, political
subdivision of a government, or public international organisation;
“Long-Term Contract” is a contract for manufacture, installation, maintenance, or construction,
or services related thereto, that is not completed in the tax year in which work under the contract
commenced, other than a contract estimated to be completed within six months of the date on
which work under the contract commenced;
“Management Services” means the provision of managerial services, consulting, supervisory or
other similar services for a fee between related parties;
“Member” in relation to a legal person means a shareholder, partner in a partnership, or any
other person with a membership interest in a legal person;
“Method of Accounting” includes not only the overall method of accounting of the taxpayer but
also the accounting treatment of any item;
“Mining” means any method or process by which any mineral is taken from the soil or from any
substance or constituent of the soil;
“Mining Support services” means every service relating to mining other than technical,
management, consulting, or architectural services;
“Natural Gas” means all gaseous hydrocarbons and inerts, including wet mineral gas, dry
mineral gas, casing head gas, and residue gas remaining after the extraction of liquid
hydrocarbons from wet gas, but not crude oil;
“Natural Resources” means any mineral, petroleum, or any other living or non-living resource
that may be taken from the land or sea;
“Non-Resident Person” means any person who is not present in Timor-Leste for a period of, or
periods in aggregate to, one hundred and eighty three days or more in the tax year in aggregate;
“Non-Wage Benefits” means any reward for services provided by an employer to an employee,
including:
(a)
(b)

(c)

the market value of any non-cash benefit provided by an employer to an
employee;
the value determined by the Commissioner of the provision by the employer to an
employee of the use of a motor vehicle wholly or partly for private purposes of the
employee;
the value determined by the Commissioner of the provision by the employer of
accommodation or housing;
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the value determined by the Commissioner of the provision by an employer to an
employee of a housekeeper, driver, guard, gardener, or other domestic assistant;
and
the cost to the employer of providing an employee with any meal, refreshment, or
entertainment except in the course of providing a good or service for the employer
where the Commissioner considers that the cost of provision for the employer is
reasonable;

“Overall Deactivated Costs Approved” means the total deactivation costs approved by the
Designated Authority in writing, in accordance with the Deactivation or Decommissioning Plan
for a petroleum project, including revisions and or amendments to date;
“Person” means:
(a)
(b)
(c)
(d)
(e)

a natural person, including a sole trader;
a company, wherever incorporated, or other juridical person;
a partnership, wherever formed;
a trust, wherever established; or
any other unincorporated association or body of persons;

“Percentage Transfer Factor” under Sections 13 of the present Regulations and 16 of the
Taxation of Bayu-Undan Contractors Act means the percentage of the right or stake held by the
transferring or assigning Contractor, in a petroleum project, which is either transferred or
assigned, divided by the total percentage of the right or stake held by the transferring or
assigning Contractor in the petroleum project immediately before the occurrence of the transfer
or assignment;
“Petroleum” means:
(a) any naturally occurring hydrocarbon, whether in a gaseous, liquid or solid state;
(b) any naturally occurring mixture of hydrocarbons, whether in a gaseous, liquid or
solid state; or
(c) any naturally occurring mixture of one or more hydrocarbons, whether in a
gaseous, liquid or solid state, as well as other substances produced in association
with such hydrocarbons, and includes any petroleum as defined by paragraphs (a),
(b) and (c) as defined above, that has been returned to the reservoir;
“Petroleum Agreement” means
(a) a contract, licence, permit, or other authorization in relation to petroleum
operations made or given pursuant to the Timor-Leste Petroleum Act, except
Seepage Use Authorisation; or
(b) an authorisation or production sharing contract made under the Code;
“Petroleum Project” means authorized activities in Bayu-Undan, with the exception of Elang
Kakatua Kakatua North, under a Petroleum Agreement;
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“Reserves” means the estimated quantity of petroleum or gas that can be expected to be
profitably extracted, processed, and sold under the current and foreseeable economic conditions;
“Reservoir” means an accumulation of petroleum in a geological unit limited by rock, water or
other substances without pressure communication through liquid or gas to another accumulation
of petroleum;
“Resident” in respect of a natural person means:
a natural person who is present in Timor-Leste for more than 183 days in a tax year unless the
person’s permanent place of abode is not in Timor-Leste;
“Royalty” means any amount, however described or computed, whether periodical or not, as
consideration for:
(a) the use or right to use any copyright, patent, design, or model, secret formula
or process, trademark, or other like property;
(b) the use or right to use any motion picture films, films or video tapes for use in
connection with television or internet broadcasting, or tapes for use in
connection with radio or internet broadcasting;
(c) the receipt of, or right to receive, any visual images or sounds, or both,
transmitted by satellite, cable, optic fiber, or similar technology in connection
with television, radio, or internet broadcasting;
(d) the supply of any scientific, technical, industrial, or commercial knowledge or
information;
(e) the use of or right to use any tangible movable property;
(f) the supply of any assistance that is ancillary and subsidiary to, and is
furnished as a means of enabling the application or enjoyment of, any such
property, supply, or right as mentioned in paragraphs (a)-(e);
(g) the partial or total forbearance in respect of any matter referred to in
paragraphs (a)-(f); or
(h) the disposal of any property or right referred to in paragraphs (a)-(g);
“Sales Tax Value” means:
(a) for imported taxable goods, the customs value of goods increased by any
import duty and excise tax payable on the importation of the goods;
(b) for taxable goods sold in Timor-Leste, the price of the goods not including
any sales tax; and
(c) for taxable services provided in Timor-Leste, the price of the service not
including any sales tax;
“Seepage Use Authorisation” has the meaning in the Timor-Leste Petroleum Act;
“Services” includes the hiring of equipment;
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“Subcontractor” means any person supplying goods or services directly or indirectly to a
Contractor in respect of a petroleum project;
“Tax Administration” means the National Directorate of Petroleum Revenue or any other
public bodies or central services charged under the laws of Timor-Leste to carry out the
enforcement of petroleum tax laws and collect petroleum taxes and duties, Commissioner or the
Minister of Finance or any other competent member or organ of the Government, when
exercising their administrative and or statutory power in relation to tax matters, including
policies and regulations;
“Taxpayer” is anybody, individual or corporate, who or which, pursuant to the provisions in the
tax laws, is required to fulfill tax obligations (including filing of periodic information returns and
registration with the Tax Administration of Timor-Leste, and who are compliant), persons
required to withhold certain withholding taxes, be it income or wages-related and remit same to
the Timor-Leste Tax Administration and persons who are deemed to be Contractor or
Subcontractor and carrying on oil and gas business within the Annex F part of the Joint
Production Development Area;
“Tax Assessment” means understatement of tax and or underpayment of tax including interest
and any additional tax imposed under Sections 72, 73 and 74 of UNTAET Regulation 2000/18;
the Law on Income Tax and the Law on the General Tax Regime and Procedures (to the extent
applicable in Timor-Leste);
“Taxable Business Activities” means business activities carried on to derive business income
and which is includible in gross income;
“Tax Collection Notice or Notice of Assessment” means a form for the imposition and
collection of tax and or additional or administrative penalties either in the form of interest, fines
etc.;
“Tax Correction Notice” means a notice correcting errors in writing or calculation and or errors
in the application of relevant principles or provisions of tax laws in connection with a tax return
or Tax Collection Notice or Notice of Assessment;
“Tax Form” means:
(a) an annual income tax form, including all the required information and or
data;
(b) an annual Additional Petroleum Tax form, including all the required
information and or data;
(c) an annual wage income tax withholding information form, including all
the required information and or data;
(d) an excise tax form;
(e) the income and Additional Petroleum tax instalment forms, ;
(f) an income tax withholding form;
(g) a sales tax form;
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(h) a services tax form;
(i) a wage income tax withholding form;
(j) any forms designated by the Commissioner for the purposes of persons
applying for tax identification numbers and being registered for tax
purposes;
(k) any forms designated by the Commissioner under Section 45.1(c) of the
UNTAET Regulation 2000/18; or
(l) any consolidated form designated by the Commissioner which includes the
information from 2 or more of the above forms;
provided that where, in relation to any person, any consolidated form has been designated
by the Commissioner, then the forms which that consolidated form has replaced shall no
longer be “tax forms”;
“Tax Period” means a calendar month or calendar year, unless otherwise stipulated by the
Commissioner and or the Minister of Finance, as the case may be;
“Tax Return” means a form designated as such by the Commissioner under Section 42 of
UNTAET Regulation 2000/18 or described in Section 3 of the UNTAET Regulation 2000/18,
including all the required information and or data or a form used by a Taxpayer to report the
calculation and payment of tax due pursuant to the provisions of the applicable tax laws;
“Tax Treaty” means:
(a) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a sovereign country providing for the relief from
double taxation and the prevention of fiscal evasion; or
(b) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a foreign country providing for reciprocal
assistance in the enforcement of income tax liabilities;
“Tax Year” means the 12 month period from 1 January to 31 December, or if a taxpayer has
permission to use a substituted tax year, the substituted tax year;
“Timor-Leste”, when referring to a geographic area, means the territory of Timor-Leste and its
territorial waters, the economic zone off the coast of Timor-Leste as defined in Section 4 of the
Constitution of the Democratic Republic of Timor-Leste and recognized under the law of the Sea
and by any Treaty Of Timor-Leste;
“Timor-Leste Petroleum Act” means the Timor-Leste Petroleum Act, 2004 as amended, varied,
modified, or replaced from time to time, and includes any regulations and amendments made
under the Act;
“Timor Sea Treaty” means the Timor Sea Treaty dated 20 May 2002 between the Government
of the Democratic Republic of Timor-Leste and the Government of Australia;
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“Transaction” means any sale, assignment, lease, license, loan, advance, contribution, or any
other transfer of any interest in or a right to use any property (whether tangible or intangible, real
or personal) or money, however such transaction is effected, and whether or not the terms of
such transaction are formally documented. A transaction also includes the performance of any
services for the benefit of, or on behalf of, another taxpayer;
“True taxable income” means, in the case of a controlled taxpayer, the taxable income that
would have resulted had it dealt with the other member or members of the group at arm's length.
It does not mean the taxable income resulting to the controlled taxpayer by reason of the
particular contract, transaction, or arrangement the controlled taxpayer chose to make (even
though such contract, transaction, or arrangement is legally binding upon the parties thereto);
“Uncontrolled comparable” means the uncontrolled transaction or uncontrolled taxpayer that is
compared with a controlled transaction or taxpayer under any applicable pricing methodology.
“Uncontrolled taxpayer” means any one of two or more taxpayers not owned or controlled
directly or indirectly by the same interests;
“Underlying Ownership” in relation to a legal person, means a membership interest in the
person held, directly or indirectly through an interposed legal person or persons, by a natural
person or by a person not ultimately owned by natural persons;
“Wages” means any reward for services provided by an employer to an employee, including:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

any salary provided to the employee, including leave pay, overtime payments,
commissions, and bonuses;
director’s fees;
the value of gifts provided by an employer to an employee;
any allowance provided by the employer for the benefit of an employee;
any payment provided by the employer in respect of loss or termination of
employment;
any payments however described made on termination of employment in respect
of entitlements outstanding at the time of termination;
the reimbursement or discharge by an employer of any expense of the employee
including utilities expenses;
the amount of any reimbursement or discharge by an employer of an employee’s
medical expenses;
the amount of any waiver where any employer waives an obligation of the
employee to pay an amount owing to the employer; and
Non-wage benefits greater than $20 provided in a calendar month to employees of
an employer that is exempt from income tax;

“Verification” is a series of steps undertaken to evaluate the completeness and accuracy of an
information provided to the Commissioner and or the tax administration of Timor-Leste.
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Section 5
Applicable Laws
5.1
Every contractor executing a petroleum project, whether directly or indirectly through an
Operator, is liable to tax in accordance with:
a) the applicable Indonesian Law on Income Tax;
b) the applicable Indonesian Law on Value Added Tax on Goods and Services and Sales
Tax on Luxury Goods;
c) the applicable Indonesian Law on the General Tax Regime and Procedures, as modified
by the UNTAET Regulation 2000/18 and or the present Regulations, including
amendments thereto and the modifications contained in the Taxation of Bayu-Udan
Contractors Act, Law No. 3/2003.

5.2
The application of subparagraphs 5.1(a)-(c) above shall be done in accordance with the
provisions of the UNTAET Regulation No. 1999/1.
5.3
Every Subcontractor carrying on business within the Annex F part of the Joint Production
Development Area shall be subject to the provisions of Section 5.1 insofar as it is relevant and
applicable to their operations as Subcontractors.
5.4
The corporate tax rate on the assessable income of a Contractor and Subcontractor shall be 30
per cent (30%).
5.5
Notwithstanding the provisions of subparagraphs 5.1 and 5.2 above, Contractors who are deemed
to be taxpayers in Timor-Leste as defined in the present Regulations are exempt from the taxes
of Timor-Leste, including taxes applicable under the Indonesian Law on Income Tax, the Law on
Value Added Tax on Goods and services and Sales Tax on Luxury Goods, and of the Law on the
General Tax Regime and Procedures, as modified by UNTAET Regulation No. 2000/18,
including any amendments thereto, in relation to income and building activities, installation and
operation of an export pipeline.
An amount is Timor-Leste-source income to the extent to which the amount is connected with
the performance of petroleum operations or project:
(a) income from petroleum operations or project carried on by a Contractor or Subcontractor
resident in Timor-Leste; or
(b) by a non-resident through a permanent establishment in Timor-Leste as determined under
the present Regulation and any other applicable tax laws;
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(c) income from the alienation of any movable property of a Contractor used in deriving
Timor-Leste-source income referred to in subparagraphs (a) and (b);
(d) income from the lease of immovable property in Timor-Leste whether improved or not,
or from any other interest in or over immovable property, including the right to explore
for, or exploit, natural resources, in Timor-Leste;
(e) income from the alienation of any property or right referred to in paragraph (d) or from
the alienation of any ownership interest in a legal person the assets of which consist
wholly or principally of property or rights referred to in paragraph (d);
(f) dividend paid by a resident or permanent establishment;
(g) interest, royalties, management fees, annuity, or any other income paid by a resident or
borne by a permanent establishment in Timor-Leste of a non-resident;
(h) income from services rendered in Timor-Leste relating to construction, building
activities, construction consulting services, air or sea transportation, mining and mining
consulting services, insofar as the remuneration is paid by a resident person or borne by a
Timor-Leste permanent establishment of a non-resident person;
(i) notwithstanding paragraphs (a)-(h), an amount taxable in Timor-Leste under an
international agreement or Treaty;
5.2.
Income is a foreign–source to the extent to which it is not Timor-Leste-source income.
Section 6
Reserve for Deactivation Costs Expenditure
6.1
Notwithstanding the provision of Article 9.1(c) of the Law on Income Tax, for the purposes of
computing the taxable income for a tax year, a Contractor may deduct the annual amount
transferred to a reserve established to deactivate a petroleum project against the gross income
arising from the petroleum project.
6.2
The annual amount transferred to a reserve for a tax year and allowable as deduction for a tax
year under Sections 4 of the Taxation of Bayu-Undan Contractors Act and 6.1 of the present
Regulations, is the amount determined for that year under a Petroleum Agreement and arising
from the Total Deactivation Costs agreed upon between the Designated Authority and the
Contractor or Contractors.
6.2.1
The value of the reserve referred to in paragraph 6.1 for a given tax year is the value authorized
in writing for that year by the Designated Authority and within the scope of the Production
Sharing Contract or Contracts regulating a petroleum project, entered into between the
Designated Authority and the Contractor.
6.3
As a condition precedent to the tax deductibility of Deactivation Cost allowable pursuant to
Section 4 of the Taxation of Bayu-Undan Contractors Act in the current year, a Contractor is
required to exhibit a copy of the approval granted by the Designated Authority to the annual tax
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return submitted to the Commissioner and in which a claim is made for such deduction against
the taxable income and or Additional Petroleum Tax.
6.4
The amount of Deactivation Cost deductible in a current tax year shall be calculated on the basis
of the formula prescribed pursuant to Section 4(2) of the Taxation of Bayu-Undan Contractors
Act.
6.5
If, at any time, the value of the Deactivation Costs deductible under this Section exceeds the
amount Overall Deactivation Costs Approved, the amount of the excess shall be includible in the
gross income of the Contractor in the tax year in which the excess occurs.
Section 7
Depreciation
7.1
The depreciation deductions for an asset with a useful life exceeding one (1) year allowable
under Sections 5 of the Taxation of Bayu-Undan Contractors Act and 11 of the Law on Income
Tax for tangible assets used in petroleum operations are permissible only when the Contractor is
the legal and titled owner of the asset, and the asset is used in furtherance of the business
activities of the taxpayer and exclusively in connection with a petroleum project.
7.2
The costs of acquisition, construction costs, installations, improvements or repairs that enhance
the value or convert the asset from one use to the other or prolong the life of a tangible asset are
required to be depreciated exclusively on a straight-line basis and each asset is required to be
depreciated individually.
7.3
For the purposes of calculating depreciation deductions in respect of tangible assets used in
petroleum operations and which is connected to a petroleum agreement, the amount and rates of
depreciation shall be as follows:
USEFUL LIFE OF ASSETS

DEPRECIATION RATES

One-Four (1-4) years
Over Four (4) years

Twenty five percent (25%)
Twenty percent (20%)

7.4
Other than the year in which first production commences, the amount of the depreciation
deduction allowable in that tax year under paragraph 7.3 in respect of a depreciable asset, shall
be calculated in accordance with the following formula:
AxB
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Where:
(A is the cost of the asset; and B is the applicable depreciation rate prescribed in paragraph 7.3).
7.5.1
In the year in which first production commences, the amount of the depreciation deduction in
respect of a depreciable asset acquired, created and or constructed before the commencement of
the first production is calculated in accordance with the following formula:
A x B/C
Where
A is the value determined under paragraph 7.3;
B is the number of days from the date of the first production until the end of the tax year in
which the first production has occurred; and
C is the number of days in the tax year.
7.6
The depreciation of tangible assets under the present Regulation and Sections 5 of the Taxation
of Bayu-Undan Contractors Act and 11 of the Law on Income Tax, whether acquired or built
before the commencement of the first production, shall be calculated and be deductible for tax
purposes only from the date of the first production.
Section 8
Amortisation
8.1
The amortisation of Exploration, Development and other expenses incurred in respect of
petroleum activities (intangibles), including those incurred by a Contractor prior to the
commencement of the first production, in creating, acquiring and or preserving an intangible
asset with a useful life exceeding one (1) year, shall be calculated individually and exclusively
on a straight line basis.
8.2
For the purposes of calculating amortisation deductions in respect of intangible assets used in
petroleum operations and which is connected to a petroleum agreement, the amount and rates of
amortisation shall be as follows:
USEFUL LIFE OF ASSETS

AMORTISATION RATES

One-Four (1-4) years
Over Four (4) years

Twenty five percent (25%)
Twenty percent (20%)

8.3
Other than the year in which first production commences, the amount of the amortisation
deduction allowable in that tax year under paragraph 8.2 in respect of an amortisable asset, shall
be calculated in accordance with the following formula:
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AxB
Where:
(A is the cost of the asset; and B is the applicable depreciation rate prescribed in paragraph 8.2).
8.4.
In the year in which first production commences, the amount of the amortisation deduction in
respect of an amortisable asset owned by the Contractor before the commencement of the first
production is calculated in accordance with the following formula:
A x B/C
Where
A is the value determined under paragraph 8.2;
B is the number of days from the date of the first production until the end of the tax year in
which the first production has occurred; and
C is the number of days in the tax year.
8.5
The amortisation of an intangible assets, whether acquired or developed before the first
production date, shall be calculated and be deductible for tax purposes only from the date of the
first production.
Section 9
First Production
For the purposes of Sections 7 and 8 of the present Regulation, the first production occurs when
there are at least thirty (30) days of commercial production, and the commencement of the first
production shall be the first 30-day period.

Section 10
Inventory
10.1
Inventories shall:
(a) conform as nearly as may be to the best accounting practice in the trade or business, and
(b) must clearly reflect the income.
10.2.
Inventories shall be valued at cost or market, whichever is lower. Where inventories are valued
at cost by the Contractor, the cost shall be determined according to the absorption-cost method.
10.2.2
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Where particular items of inventory are not readily identifiable, a Contractor may account for
inventory under first-in-first-out (FIFO) or the weighted average cost method.
10.2.3
A change of inventory method is permissible subject to the written approval of the
Commissioner and subject to any terms and conditions that the Commissioner may impose to
reflect accurate income and expenditures.
10.3
(a) Use of full absorption method of inventory costing. In order to conform as nearly as may
be possible to the best accounting practices and to clearly reflect income as required by
section 9.1(b) of the present Regulations, both direct and indirect production costs must
be taken into account in the computation of inventoriable costs in accordance with the
“full absorption” method of inventory costing. Under the full absorption method of
inventory costing production costs must be allocated to goods produced during the
taxable year, whether sold during the taxable year or in inventory at the close of the
taxable year determined in accordance with the taxpayer's method of identifying goods in
inventory;
(b) the taxpayer must include as inventoriable costs all direct and indirect production costs ;
(c) costs are considered to be production costs to the extent that they are incident to and
necessary for production or manufacturing operations or processes. Production costs
include direct production costs and fixed and variable indirect production costs;
(d) costs classified as “direct production costs” are generally those costs which are incident
to and necessary for production or manufacturing operations or processes and are
components of the cost of either direct material or direct labor. Direct material costs
include the cost of those materials which become an integral part of the specific product
and those materials which are consumed in the ordinary course of production or
manufacturing and can be identified or associated with particular units or groups of units
of that product;
(e) direct labor costs include the cost of labor which can be identified or associated with
particular units or groups of units;
(f) the term “indirect production costs” includes all costs which are incident to and necessary
for production or manufacturing operations or processes other than direct production
costs (as defined in subparagraph (d) of this paragraph). Indirect production costs may be
classified as to kind or type in accordance with acceptable accounting principles so as to
enable convenient identification with various production or manufacturing activities or
functions and to facilitate reasonable groupings of such costs for purposes of determining
unit product costs.
Section 11
Withholding Tax
11.1
Pursuant to the provisions of Article 23.1(3) and Section 8 of the Taxation of Bayu-Undan
Contractors Act, royalty or similar payment made by a Contractor or Subcontractor to a resident
taxpayer or permanent establishment in respect of any petroleum project shall be subject to
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withholding tax at five decimal four percent (5.4%), being 6% of ninety percent (90%) of the
gross amount.
11.2
Pursuant to the provisions of Article 26.1(c) and (d) and Section 8 of the Taxation of BayuUndan Contractors Act, payments such as royalties, rent, income connected with the use of
property, compensation for services, work and activities made by a Contractor or Subcontractor
to a non-resident taxpayer other than a permanent establishment in Timor-Leste and in respect of
any petroleum project shall be subject to withholding tax at seven decimal two (7.2%), being 8%
of ninety percent (90%) of the gross amount.
11.3
Notwithstanding the provision of paragraph 10.2, compensation or remuneration paid by
Contractors or Subcontractors under Article 26.1(d) of the Law on Income Tax, to dependent
non-resident employees, for services connected with a petroleum shall be subject to withholding
tax at eighteen percent (18%), being 20% of ninety percent (90%) of the gross amount.
11.4
The net income of a permanent establishment carrying on petroleum and natural gas exploration
(drilling) activities in respect of a petroleum project shall be subject to withholding tax at five
decimal four percent (5.40%), being 6% of ninety percent (90%) of the gross income, and that
sum shall be the basis for the monthly tax installment payments prescribed under Section 25 of
the Law on Income Tax.
11.5
The net income of a permanent establishment providing shipping or air transportation services in
respect of a petroleum project shall be subject to withholding tax at two decimal sixteen (2.16%),
being 2.4% of ninety percent (90%) of the gross income, and that sum shall be the basis for the
monthly tax installment payments prescribed under Section 25 of the Law on Income Tax.
Section 12
Obligations of a Person Withholding Tax from a Payment
12.1
A Contractor or Subcontractor who has the obligation to withhold tax under Articles 21, 23 and
26 of the Law on Income Tax and or Section 8 of TBUCA, and who has withheld tax
accordingly, shall remit the tax withheld to the Petroleum Fund account held by the Timor-Leste
Central Bank within fifteen (15) days after the end of the month in which the payment was made.
12.2
At the time of the payment, the payer must issue to the recipient of the payment a withholding
tax notice setting out the amount of the payment made and the amount of tax withheld from such
payment.
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12.3
A contractor or Subcontractor who fails to withhold tax in accordance with any enabling laws or
under the present Regulations from a payment made by the person is personally liable to pay the
amount of the tax which has not been withheld.
12.4
A Contractor or Subcontractor who has been personally held liable under subparagraph 12.3
above and who has made a payment of the tax due to the Timor-Leste government is entitled to
recover the amount of the tax from the recipient of such payment.
12.5
For the limited purpose of the present Regulations, Section 8 of the Taxation of Bayu-Undan
Contractors Act and Articles 21, 23 and 26 of the Law on Income Tax, any Contractor and or the
Subcontractor obligated to withhold withholding tax shall be treated as an agent of the Tax
Administration of Timor-Leste to the extent of such taxes required to be withheld.
12.5(a)
In the event of the liquidation, merger, acquisition or bankruptcy of the person holding or having
control over the tax withheld, the Tax Administration and or the Government of Timor-Leste
shall have a first claim of right to the tax withheld before any distribution or transfer of property
is made.
12.6
The legal regime applicable in relation to the collection and recovery of tax shall apply to any
amount withheld or required to be withheld in accordance with this Section.
12.7
The provisions of Sections 72 to 74 of the UNTAET Regulation 2000/18 shall be applied
separately and jointly by the Tax Administration to any understatement or underpayment in
respect of any tax owed and which is connected with withholding tax obligations of any person.
Section 13
Non-Deductible Expenses in respect of Income Tax
13.1
In determining the taxable income of an income taxpayer, non-deductible items shall be:
(a) distribution of profits such as dividends and by whatever name or form;
(b) penalties of any kind, penal or administrative;
(c) excessive compensation paid by a legal person for work performed and paid to
shareholders or related parties as compensation;
(d) incentives, pension fund payments, and insurance premiums for personal interest and/or
the families of expatriate employees, management and shareholders;
(e) losses arising from a transaction with a related party where transactions were determined
by the Commissioner not to be at arm’s-length;
(f) costs incurred for the benefit of a related party or shareholders;
(g) bad debts;
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(h) exploration and development costs incurred before the commencement of commercial
production and which are required to be capitalized;
(i) reserves, other than approved deactivation cost reserve under Section 4 of the Taxation of
Bayu-Undan Contractors Act;
(j) salaries paid to members of an association, limited or unlimited partnerships without
share capital;
(k) costs incurred by a Contractor and not in connection with a Contract Area as defined
under the relevant Production Sharing Contract;
(l) if an income taxpayer is required to withhold tax from a payment that is deductible as
necessary and ordinary business expense of the taxpayer, including payment of wages,
the deduction is not allowed until the taxpayer pays the withheld tax to the Tax
Administration;
(m) a fine or other monetary penalty imposed for violation of any law, rule or regulations;
(n) a bribe or any similar amount;
(o) an expenditure or loss incurred to the extent recoverable under a policy of insurance or
contract of indemnity;
(p) the acquisition costs of an asset having a useful life of more than one (1) year;
(q) payments made by a permanent establishment to a head office or related party as royalties
or other similar compensation in connection with property, patents or other similar rights;
(r) compensation in connection with management services between related parties;
(s) gifts, donations, aid
(t) interest payments made by a permanent establishment to a head office or related party
except when connected with a debt or loan from a bank and directly connected with a
petroleum project in Timor-Leste and approved by the Designated Authority;
(u) the following payments made by permanent establishment to a head office or related
party:
1)
2)
3)
4)
5)
6)
7)
8)
9)

long-term corporate planning;
policy;
public and government relations
finance\treasury;
advertising, donations, sponsorship;
entertaining;
legal;
intra-group relations; and
any payments whatsoever failing to meet the requirements and conditions stipulated in
KEP-62
Section 14
Transfer of Rights or Stakes in a Petroleum Project

14.1
A Right or Stakes in a Petroleum Project is deemed to be transferred or assigned in whole by a
Contractor where;
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(a) 100% of the voting rights or value of the Contractor is transferred or sold directly or
indirectly, to another person, including an entity controlled by the Contractor or
controlling the Contractor,
(b) all or substantially all of the assets of the Contractor is sold or transferred to another
person;
(c) statutory or de facto merger, acquisition, reorganization, amalgamation, liquidation,
change of name followed by or preceded by transfer of more than 50% of the voting
shares or value of the Contractor to another person.
14.2
Insofar as there is continuity of the business purpose of the transferor Contractor, the transferee
Contractor shall succeed to the balance of deferred tax asset of the transferor contractor and
continue to amortise any Exploration or Development Expenditure in the manner and on the
same basis as the original transferor Contractor.
14.3
For the purposes of paragraph 14.2 above, there is continuity of business purpose where the
transferee Contractor is engaged immediately after the transfer of a Petroleum Agreement in an
actively conducted trade or business which has been so conducted under the transferred
Petroleum Agreement throughout the five-year period ending on the date of the transfer by the
transferor Contractor in Timor-Leste.
14.4
Where a Contractor’s right or stakes in a Petroleum Operation is partially transferred or assigned
to another Contractor, then:
(a) The acquiring Contractor shall be deemed to have succeeded into the gross revenues and
incurred the deductible expenses equal to the percentage of the right or stakes transferred
or assigned by the transferor Contractor, immediately before the occurrence of the
transfer or assignment; and
(b) For the purposes of determining the accrued net revenues of the acquiring Contractor in
the tax year in which the transfer or assignment occurred, the accrued net revenues of the
transferor or assigning Contractor at the close of the tax year immediately preceding the
year of the transfer or assignment, shall be multiplied by the “percentage transfer factor,”
as defined in Section 4 of the present Regulations.
Chapter II
Section 15
Annual Income Tax Return
The following persons are required to deliver a completed annual income tax form to the Tax
Administration in the manner prescribed by the Commissioner:
(a) person who is required to pay income tax under the present Regulations, Taxation of
Bayu-Undan Contractors Act, Law on Income Tax, the General Tax Regime and
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Procedures, and UNTAET Regulation 2000/18 in connection with petroleum operation
matters;
(b) any person receiving an amount that has not been correctly subject to withholding tax,
where applicable under the present Regulations, Taxation of Bayu-Undan Contractors
Act, Law on Income Tax, the General Tax Regime and Procedures, and UNTAET
Regulation 2000/18 in connection with petroleum operation matters; and
(c) other persons or classes of persons as may be designated by the Tax Administration from
time to time.
15.1
An income taxpayer required to deliver a completed income tax form for a tax year to the Tax
Administration shall deliver the form not later than the last day of the third-month, following the
end of the tax year to which the tax form relates.
15.2
A completed income tax return of a Contractor shall include:
(a) a completed annual income tax form designated by the Tax Administration, including
any additional information and or documents required on the face of the form;
(b) profit and loss statement;
(c) book to tax reconciliation;
(d) reconciliation of the income tax return to production sharing contract return;
(e) balance sheet, including information on any change in equity section from the previous
year;
(f) depreciation schedules; and
(g) description of related party transactions, including amounts and the nature of the
transaction, organizational chart.
15.3
A completed income tax return of a Subcontractor shall include:
(a) a completed annual income tax form designated by the Tax Administration, including
any additional information required on the face of the form;
(b) profit and loss statement;
(c) book to tax reconciliation;
(d) balance sheet, including information on any change in equity section from the previous
year; and
(e) description of related party transactions (where necessary); including amounts and the
nature of the transaction and organizational chart (if any).
15.4
A Contractor or Subcontractor may apply to the Tax Administration for an extension of time to
deliver the annual income tax form required under this Section. The application for such an
extension of time must be signed by an officer of the taxpayer and the basis of the application
must be clearly stated.
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15.5
An application made pursuant to subparagraph 15.4 above must be accompanied by proof of
payment of the tax due in full and a calculation of the estimated tax due (if any).
15.6
The Tax Administration may, by notice in writing, grant the application for extension of time to
deliver the annual income tax form upon certain terms and conditions. The granting of an
extension to file the income tax return under this Section does not alter the due date for the
payment of the tax due.
15.7
The income tax due from a Contractor or Subcontractor and or any other person for a tax year is
due and payable not later than the last day of the third-month, following the end of the tax year.
Section 16
Contractor’s Monthly Income Tax Obligations
16.1
With respect to a Contractor’s first year, the Contractor shall provide an estimate of the projected
tax liability to the Tax Administration not later than the 15th day of the month following the first
period of thirty (30) consecutive days during which the average level of regular production
delivered for sale on the twenty five (25) highest days in the thirty-day period reaches a level of
regular production delivered for sale as determined by the Tax Administration.
16.1(a)
In respect of the tax years subsequent to the Contractor’s first year, every Contractor shall submit
to the Tax Administration an estimated income tax liability for the current tax year no later than
April 15th.
16.2
The projected tax liability of a Contractor for the first tax year as determined pursuant to
subparagraph 15.1 shall be divided by twelve (12) and the Contractor shall pay a monthly
instalment of one-twelfth (1/12th) on the fifteenth (15th) day of each month in the first tax year.
16.3
A contractor is liable for monthly instalments of estimated income tax for each tax year. The
monthly instalment is due and payable on the fifteenth (15th) day following the month to which
they relate.
16.4
Excepting where the Tax Administration decides otherwise and or the Contractor’s first tax year
as determined under subparagraph 16.1 above, the amount of each estimated monthly tax
liability of a Contractor shall be equal to one-twelfth (1/12th) of the Contractor’s income tax
liability for the preceding tax year. The amount of instalment due before the due date for the
delivery of the Contractor’s income tax return for the preceding year shall be the higher of:
(a) the amount of the instalment paid in the last month of the preceding tax year; or
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(b) the average monthly tax instalment payment for the preceding tax year.
16.4(a)
If in the opinion of a Contractor the use of the prior year tax liability is unlikely to accurately
predict the current year liability and lead to a material underpayment of the income tax liability
for the current tax year, the Contractor may, by an application made to the Commissioner submit
a different estimated tax liability.
16.4(b)
There is a material underpayment of income tax liability where the aggregate of the monthly tax
payments made for a tax year is less than 90% of the actual tax liability for the tax year.
16.4(c)
Upon the approval of an application made by a Contractor under subparagraph 16.4(a) of the
present Regulations by the Commissioner, the new estimated tax liability shall form the basis of
the subsequent monthly tax obligations of the Contractor. Any underpayment of tax for prior
periods preceding the date of the substituted estimated tax liability of a Contractor must be paid
in full within five (5) business days from the date the Contractor is notified in writing of the
approval of the substituted estimated tax liability by the Commissioner.
16.5
The amount of tax instalment due and payable under this Section may be determined by the Tax
Administration, where:
(a) the income tax return of a Contractor for the preceding tax year is delivered after the due
date, inclusive of any extension of time grated pursuant to Section 15.6 of the present
Regulations;
(b) there is a material change in the Contractor’s circumstances, including merger or
acquisition or a natural disaster;
(c) a contractor’s income tax return for the preceding year is amended, either as a result of a
tax audit or self-amendment; and
(d) a Contractor fails to provide the Tax Administration with estimated income tax liability
as required under Section 16.1(a) above.
16.6
An estimated tax liability previously provided to the Tax Administration may be revised by the
Contractor, provided the consent of the Tax Administration is sought and obtained in advance.
An estimate of tax liability delivered to the Tax Administration, including any revised version is
valid for the entire tax year.
15.7
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Any amounts of underpayment arising pursuant to a revised calculation of the estimated tax
liability of a Contractor under subparagraph 15.6 above shall become due and payable together
with the first instalment due after the revised estimate is approved by the Tax Administration. If
there is an overpayment of tax arising from the revised estimate, such overpayment shall be
applied as a credit against future monthly income tax liability of the Contractor.
16.8
If a Contractor’s estimate made under subparagraph 16.1(a), including any revised estimate of
income tax liability is less than ninety (90) percent of the Contractor’s tax actual liability arising
from a self-assessment and or tax audit, the Contractor shall be liable for penalty equal to:
(a) if the under-estimate is due to fraud or willful neglect, fifty (50) percent of the
difference between the estimated tax liability and the actual tax liability (hereinafter
called “the tax shortfall”;
(b) in any other case, ten (10%) of the tax shortfall.
16.9
If the Tax Administration is satisfied that the reason for the shortfall was due to circumstances
beyond the Contractor’s control, such as natural disaster, material and or significant price
fluctuations, and that the Contractor exercised all diligent and reasonable care in making the
estimate, the tax penalties imposed pursuant to subparagraphs 15.8(a)-(b) may be waived.

Chapter III
Section 17
Additional Petroleum Tax
17.1
Pursuant to Section 11 of the Taxation of Bayu-Undan Contractors Act, a Contractor executing a
petroleum project and subject to Additional Petroleum Tax in a tax year shall determine such tax
liability according to the following formula:
A x 22.5%/(1-r)
Where:
A:
is the Contractor’s accumulated net receipts for Petroleum Operations income for the tax year;
and
r:
is the corporate tax rate (30%) as stipulated in Section 3.3 of the Taxation of Bayu-Undan
Contractors Act.
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17.2
The Additional Petroleum Tax imposed on a Contractor pursuant to Sections 11 of the Taxation
of Bayu-Undan Contractors Act and 17 of the present Regulations on a Contractor is a separate
tax from the corporate income tax imposed under Section 3.3 of the Taxation of Bayu-Undan
Contractors Act Income and under the Law on Income Tax, and it is an addition to corporate
income tax, where applicable.
17.3
The Additional Petroleum Tax paid by a Contractor in a tax year is an allowable deduction for
the purposes of calculating the corporate income tax payable for the year in which both the
corporate income tax and the Additional Petroleum Tax were paid or payable.

Section 18
Accumulated/Accrued Net Revenue
18.1
The accumulated/accrued net revenue of a Contractor in respect of a petroleum project shall be
determined in accordance with the following formula; namely:
((Ax116.5%) – (1x (1-r))) + B
Where:
A:
is the Contractor’s accumulated or accrued net receipts/revenue in relation to a petroleum project
at the end of the previous tax year;
B:
is the Contractor’s net receipts/revenue in relation to a petroleum project for the current tax year;
1:
is the interest expense and other financial charges paid by the Contractor in relation to a
petroleum project in the current tax year and is entered as a negative number in the formula
above; and
r
is 30% (being the corporate income tax rate specified in Section 3.3) of the Taxation of BayuUndan Contractors Act.
18.2
Where a Contractor is subject or liable for an Additional Petroleum Tax liability in a tax year in
connection with a petroleum project as determined under the present Regulations and Section 11
of the Taxation of Bayu-Undan Contractors Act, the amount of the accumulated net
receipts/revenue shall be nil for the purposes of calculating the Contractor’s net revenue /receipts
in the subsequent year.
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18.3
In a tax year in which (A x 116.5%) component of the formula described in Section 17.1 above
and Section 12.1 of the Taxation of Bayu-Undan Contractors Act is negative, the subtraction of
(1 x(1-r) component of the formula shall not operate in a manner to reduce the amount of
((Ax116.5%) – (1x (1-r))) to an amount that is less than the value of A component of the
formula.
18.4
There shall be no carryover or carryback of any excess resulting from the application of the
formula to a Contractor in any tax year.
Section 19
Contractor’s Net Revenue/Receipts
19.1
For the purposes of the Additional Petroleum Tax, the net revenue/receipts of a Contractor in
respect of petroleum project for a tax year is gross revenue/receipts of all includible income of
the Contractor for the tax year less the total allowable deductible expenditures of the Contractor
in respect of petroleum project for the year.
19.2
The net revenue/receipts of a Contractor arising from a petroleum project may be a negative sum
in any tax year.
Section 20
Gross Revenue/Receipts
20.1
For the limited purposes of gross revenue/receipts in relation to the computation of the
Additional Petroleum Tax of a Contractor in a given tax year, the gross receipts of a Contractor
arising from petroleum project, is the aggregate of the following amounts:
(a) all income items under the Taxation of Bayu-Undan Contractors Act, Articles 4 and 5 of
the Law on Income Tax or any other applicable laws and or Treaty, earned or accrued in
the year in connection with or from petroleum project but excluding interest income,
earned or accrued during the tax year;
(b) any consideration received by the Contractor in the year and in respect of the disposal,
transfer, alienation or destruction, or loss of property, including materials, equipment,
plant facilities, intellectual property or rights used in connection with petroleum project,
if the expenditure incurred in acquiring the property has been in deducted in computing
the net revenue/receipts of the Contactor for any tax year;
(c) any amount received by the Contractor in the tax year in respect of the provision of
information and or data obtained from any survey, evaluation, appraisal, or study in
connection with petroleum project where the related expenditure incurred in undertaking
the survey, appraisal, or study has been deducted in computing the net revenue/receipts
of the Contractor for any tax year;
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(d) any amounts received by the Contractor in the tax year that is a reimbursement, refund or
other compensation, for an amount previously deducted, cash or otherwise, in
computing the net revenue/ receipts of the Contractor for any tax year; and
(e) any compensation, indemnity and or damages received from an insurance policy or
similar instruments, indemnity agreement, settlement or judicial decision, by a
Contractor in respect of any property used in petroleum project where such property was
destroyed and or damaged.
20.2
An amount received or accrued as consideration for the transfer of an interest, right and or stakes
in petroleum project is excluded from the computation of the gross revenue/receipts of a
Contractor under paragraph 19.1 of the present Regulations and Section 14.1 of the Taxation of
Bayu-Undan Contractors Act.
20.3
For the purpose of calculating the net revenue/receipts of a Contractor in a tax year, the amounts
includible as part of the gross receipts of a Contractor under subparagraph 19.1 is limited to the
portion of such amounts attributable to the petroleum project of the Contractor.
Section 21
Deductible Expenses in respect of Additional Petroleum Tax
For the limited purposes of calculating the Additional Petroleum Tax imposed under Section 11
of the Taxation of Bayu-Undan Contractors Act (including any amendments thereof), a
Contractor may deduct the following items in a tax year:
(a) permissible deductible expenditures incurred by the Contractor in a tax year in respect of
the petroleum project, excluding the amounts allocable to depreciation and or
amortisation deductions;
(b) interest and other financing charges in connection with the petroleum project in a
Contract Area as approved by the Designated Authority;
(c) capital expenditure incurred in a tax year in respect of acquisition or construction of a
tangible or intangible asset for use in the petroleum project in which the Contractor is
engaged in a Contract Area, excluding an amount paid as consideration by a Contractor
for the acquisition of an interest, right and or stake in a petroleum project;
(d) operating expenditure incurred by the Contractor in the current year in respect of the
petroleum operation in which the Contractor is engaged in a Contract Area; and
(e) an amount of Timor-Leste corporate income tax calculated by applying the rate specified
in Section 3.3 of the Taxation of Bayu-Undan Contractors Act to the taxable income of
the Contractor, excluding any additional taxes or interest imposed under Sections 72-74
of the UNTAET Regulation 2000/18, or under the present Regulations.
21.1
The amounts deductible under subparagraphs (a)-(e) are limited to those directly attributable to
the petroleum project of the Contractor and in respect of a specific Contract Area.
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21.2
If any part of the amount of deductible expenses incurred by a Contractor and deductible under
this Section is attributable to any other activity other than a petroleum project, only the portion of
the deductible expenses relating specifically to the petroleum project shall be treated as a
deductible expense in the computation of the net revenue in respect of the petroleum project.

Section 22
Exclusion of the Consideration paid or imputed in connection with the acquisition of an
Interest or Stake in a Petroleum Project
22.1
Any consideration, including all transactions costs paid or accrued by a Contractor in respect of
the acquisition of an interest, right and or stake in a petroleum project under Section 16 of the
Taxation of Bayu-Undan Contractors Act shall be excluded from the permissible deductible
expenditure under Section 21 of the present Regulations and Section 15 of the Taxation of BayuUndan Contractors Act.

Section 23
Annual Additional Petroleum Tax Return
23.1
Every Contractor having an Additional Petroleum Tax obligation under Sections 16 of the
present Regulations and 11 of the Taxation of Bayu-Undan Contractors Act shall deliver a
completed annual Additional Petroleum Tax return form to the Tax Administration in the manner
prescribed by the Commissioner.
23.2
Any Contractor required to deliver a completed annual Additional Petroleum Tax return form to
the Tax Administration shall deliver the form and any outstanding Additional Petroleum Tax
liability not later than the last day of the third-month, following the end of the tax year to which
the tax form and the tax liability relate.
23.3
A completed annual Additional Petroleum Tax return of a Contractor means a completed annual
Additional Petroleum Tax return form designated by the Tax Administration, including any
additional information and or documents required on the face of the form, or by the Tax
Administration.
23.4
On or before the due date, a Contractor may apply to the Tax Administration for an extension of
time to deliver the annual Additional Petroleum Tax return form required under this Section. The
application for such an extension of time must be signed by an officer of the taxpayer and the
basis of the application must be clearly stated on the face of the application.
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23.5
An application made pursuant to subparagraph 23.4 above must be accompanied by proof of the
payment of the tax due in full and a calculation of the estimated tax due.
23.6
The Tax Administration may, by notice in writing, grant the application for extension of time to
deliver the annual Additional Petroleum Tax return form upon certain terms and conditions. The
granting of an extension to file the Additional Petroleum Tax return under this Section does not
alter the due date for the payment of the tax due.
23.7
The Additional Petroleum Tax return due from a Contractor for a tax year is due and payable not
later than the last day of the third-month, following the end of the tax year to which the tax
relates.
23.8
Notwithstanding the provision of paragraph 23.4 above, a Contractor may apply to the Tax
Administration for the extension of the time within which to file the annual Additional Petroleum
Tax return after the expiration of the due date stipulated in subparagraph 23.1, provided that the
Contractor making such application is able to show exceptional circumstances warranting the
grant of such application.
23.8(a)
The Tax Administration may grant an application made under paragraph 23.8 above upon certain
terms and conditions, including the payment of any outstanding tax liability of the Contractor
making such application and or the payment of any prescribed fees.
Section 24
Contractor’s Monthly Additional Petroleum Tax Obligations
24.1
Every Contractor having an Additional Petroleum Tax obligation under Section 17 of the present
Regulations and Section 11 of the Taxation of Bayu-Undan Contractors Act shall be liable for
monthly instalments of Additional Petroleum Tax.
24.2
Every Contractor having an Additional Petroleum Tax obligation under Section 17 of the present
Regulations and Section 11 of the Taxation of Bayu-Undan Contractors Act shall deliver to the
Tax Administration an estimate of Additional Petroleum Tax due for a tax year not later than the
due date for payment of the first Additional Petroleum Tax instalment due for that tax year.
24.3
The estimated Additional Petroleum Tax liability of a Contractor for a tax year as determined
pursuant to subparagraph 24. 2 shall be divided by twelve (12) and the Contractor shall pay a
monthly instalment equal to one-twelfth (1/12th) on the fifteenth (15th ) day of each month
following the month in which they relate.
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24.4
Where the first obligation of a Contractor under Sections 16 of the present Regulations and 18 of
the Taxation of Bayu-Undan Contractors Act commences in a month other than the month of
January, the monthly instalments due and payable by the Contractor under subparagraph 23.3
above shall be calculated by dividing the remaining month(s) of that tax year by the estimated
Additional Petroleum Tax determined under subparagraph 24.2 of the present Regulations.
24.5
Excepting where the Tax Administration decides otherwise and or the Contractor’s first
Additional Petroleum Tax obligation commenced in a month other than the month of January in
a tax year, the amount of each estimated monthly Additional Petroleum Tax liability of a
Contractor shall be equal to one-twelfth (1/12th) of the Contractor’s Additional Petroleum Tax
liability for the preceding tax year. The amount of instalment due before the due date for the
delivery of the Contractor’s monthly Additional Petroleum Tax return for the preceding year
shall be the higher of:
(c) the amount of the instalment paid in for the last month of the preceding tax year; or
(d) the average monthly tax instalment payment for the preceding tax year.
24.6
The amount of tax instalment due and payable under this Section and Section 18 of the Taxation
of Bayu-Undan Contractors Act may be determined by the Tax Administration, where:
(a) the annual Additional Petroleum Tax return of a Contractor for the preceding tax year is
delivered after the due date, inclusive of any extension of time grated pursuant to Section
22 of the present Regulations;
(b) there is a material change in the Contractor’s circumstances, including merger or
acquisition or a natural disaster;
(c) a contractor’s Additional Petroleum Tax return for the preceding year is amended, either
as a result of a tax audit and or self-amendment; and
(d) a Contractor fails to provide the Tax Administration with estimated Additional Petroleum
Tax liability as required under Section 24.2 above and under Section 18 of the Taxation
of Bayu-Undan Contractors Act.
24.6.1
An estimate of tax liability made by the Tax Administration under Section 24.6 above, including
any revised version is valid for the entire tax year.
24.7
An estimated Additional Petroleum Tax liability previously provided to the Tax Administration
or an estimate made by the Tax Administration under Section 24.6 above may be revised by the
Contractor, provided the consent of the Tax Administration is sought and obtained in advance.
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An estimate of tax liability delivered to the Tax Administration, including any revised version is
valid for the entire tax year.
24.8.
Any amounts of underpayment arising pursuant to a revised calculation of the estimated tax
liability of a Contractor under subparagraph 24.7 above shall become due and payable together
with the first instalment due after the revised estimate is approved by the Tax Administration. If
there is an overpayment of tax arising from the revised estimate, such overpayment shall be
applied as a credit against future monthly Additional Petroleum tax liability of the Contractor.
24.9
If in a tax year, a Contractor’s estimate made under this Section and Section 18 of the Taxation
of Bayu-Undan Contractors Act in respect of the Additional Petroleum Tax obligation of a
Contractor, including any revised estimate, is less than ninety (90) percent of the Contractor’s
actual tax liability arising from a self-assessment and or tax audit, the Contractor shall be liable
for penalty equal to:
(a) if the under-estimate is due to fraud, scheme and or willful neglect, fifty (50) percent
of the difference between the estimated tax liability and the actual tax liability
(hereinafter called the “APT” shortfall”; or
(b) in any other case, ten (10%) of the APT shortfall.
24.10
If the Tax Administration is satisfied that the reason for the APT shortfall was due to
circumstances beyond the Contractor’s control, such as natural disaster, material and or
significant price fluctuations, and that the Contractor exercised all diligent and reasonable care in
making the estimate, the tax penalties imposed pursuant to subparagraphs 24.9(a)-(b) may be
waived by the Tax Administration.

Chapter IV
Section 25
Allocation and Reallocation of Income and Expenditures among Related Parties and or
Associates/Anti-avoidance Rules & Policies
The primary purpose of Section 25 of the present Regulation is to amplify the provisions of
Sections 91-93 of the UNTAET Regulation 2000/18 and Article 18 of the Law on Income Tax to
ensure that taxpayers clearly reflect income attributable to controlled transactions and to prevent
the avoidance of taxes with respect to such transactions. The referenced Sections above are
intended to put a controlled taxpayer on a tax parity with an uncontrolled taxpayer by
determining the true taxable income of the controlled taxpayer. This Section sets forth general
principles and guidelines to be followed in the determination of the true taxable income and
expenditures in transactions involving associates or related parties.
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25.1
In any case of two or more organizations, trades, or businesses (whether or not incorporated,
whether or not organized in the Timor-Leste, and whether or not affiliated) owned or controlled
directly or indirectly by the same interests, the Commissioner may distribute, apportion,
reapportion, or allocate or reallocate gross income, deductions, credits, or allowances between or
among such organizations, trades, or businesses, if he determines that such distribution,
apportionment, or allocation is necessary in order to prevent evasion of taxes and or to clearly
reflect the true taxable income of any of such organizations, trades, or businesses.
The Commissioner may make such a determination where terms and or conditions are made or
imposed between the associated enterprises in their commercial or financial relations, which
differ from those which would be made between independent enterprises.
25.2
In the case of any transfer or license of intangible property between a Contractor and a party
owned or controlled directly or indirectly by the same interest, the income with respect to such
transfer or license shall be commensurate with the income attributable to the intangible property.
25.3
The Commissioner may make allocations between or among the members of a controlled group
if a controlled taxpayer has not reported its true taxable income. In such case, the Commissioner
may allocate income, deductions, credits, allowances, basis, or any other item or element
affecting taxable income (referred to as allocations). The appropriate allocation may take the
form of an increase or decrease in any relevant amount.

25.4
Generally, in the process of the determination of the true taxable income of a controlled
taxpayer, the standard to be applied in every case is that of a taxpayer dealing at arm's length
with an uncontrolled taxpayer. A controlled transaction meets the arm's length standard if the
results of the transaction are consistent with the results that would have been realized if
uncontrolled taxpayers had engaged in the same transaction under the same or identical
circumstances (arm's length result).
25.5
The arm's length result of a controlled transaction must be determined under the method that,
under the facts and circumstances, provides the most reliable measure of an arm's length result.
25.6
An arm's length result may be determined under any method without requesting a taxpayer to
establish the inapplicability of another method, but if another method is subsequently shown to
produce a more reliable measure of an arm's length result; such other method must be used.
Similarly, if two or more applications of a single method provide inconsistent results, the arm's
length result must be determined under the application that, under the facts and circumstances,
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provides the most reliable measure of an arm's length result.
25.7
Evaluation of whether a controlled transaction produces an arm's length result is made pursuant
to a method selected under the best method rule. Data based on the results of transactions
between unrelated parties provides the most objective basis for determining whether the results
of a controlled transaction are arm's length. Thus, in determining which of two or more available
methods (or applications of a single method) provides the most reliable measure of an arm's
length result, the two primary factors to take into account are the degree of comparability
between the controlled transaction (or taxpayer) and any uncontrolled comparables, and the
quality of the data and assumptions used in the analysis. In addition, in certain circumstances, it
also may be relevant to consider whether the results of an analysis are consistent with the results
of an analysis performed under another method.
Best method rule:
The arm's length result of a controlled transaction must be determined under the method that,
under the facts and circumstances, provides the most reliable measure of an arm's length result.
Thus, there is no strict priority of methods, and no method will invariably be considered to be
more reliable than others. An arm's length result may be determined under any method without
establishing the inapplicability of another method, but if another method subsequently is shown
to produce a more reliable measure of an arm's length result; such other method must be used.
Similarly, if two or more applications of a single method provide inconsistent results, the arm's
length result must be determined under the application that, under the facts and circumstances,
provides the most reliable measure of an arm's length result.
25.8
In general, whether a controlled transaction produces an arm's length result is generally evaluated
by comparing the results of that transaction to results realized by uncontrolled taxpayers engaged
in comparable transactions under similar circumstances. For this purpose, the comparability of
transactions and circumstances must be evaluated considering all factors that could affect prices
or profits in arm's length dealings (comparability factors).
25.9
Comparability factors include:
(a) Functions
Determining the degree of comparability between controlled and uncontrolled transactions
requires a comparison of the functions performed, and associated resources employed, by the
taxpayers in each transaction. This comparison is based on a functional analysis that identifies
and compares the economically significant activities undertaken, or to be undertaken, by the
taxpayers in both controlled and uncontrolled transactions. A functional analysis should also
include consideration of the resources that are employed, or to be employed, in conjunction with
the activities undertaken, including consideration of the type of assets used, such as plant and
equipment, or the use of valuable intangibles. A functional analysis is not a pricing method and
does not itself determine the arm's length result for the controlled transaction under review.
Functions that may need to be accounted for in determining the comparability of two transactions
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include— (A) Research and development; (B) Product design and engineering; (C)
Manufacturing, production and process engineering; Product fabrication, extraction, and
assembly; (E) Purchasing and materials management; (F) Marketing and distribution functions,
including inventory management, warranty administration, and advertising activities; (G)
Transportation and warehousing; and (H) Managerial, legal, accounting and finance, credit and
collection, training, and personnel management services.
(b) Material contractual terms and conditions
Determining the degree of comparability between the controlled and uncontrolled transactions
requires a comparison of the significant contractual terms that could affect the results of the two
transactions. These terms include— ( 1 ) The form of consideration charged or paid; ( 2 ) Sales
or purchase volume; ( 3 ) The scope and terms of warranties provided; ( 4 ) Rights to updates,
revisions or modifications; ( 5 ) The duration of relevant license, contract or other agreements,
and termination or renegotiation rights; ( 6 ) Collateral transactions or ongoing business
relationships between the buyer and the seller, including arrangements for the provision of
ancillary or subsidiary services; and ( 7 ) Extension of credit and payment terms. Thus, for
example, if the time for payment of the amount charged in a controlled transaction differs from
the time for payment of the amount charged in an uncontrolled transaction, an adjustment to
reflect the difference in payment terms should be made if such difference would have a material
effect on price. Such comparability adjustment is required.
1. Written agreement. The contractual terms, including the consequent allocation of risks,
that are agreed to in writing before the transactions are entered into will be respected if
such terms are consistent with the economic substance of the underlying transactions. In
evaluating economic substance, greatest weight will be given to the actual conduct of the
parties, and the respective legal rights of the parties. If the contractual terms are
inconsistent with the economic substance of the underlying transaction, the
Commissioner may disregard such terms and impute terms that are consistent with the
economic substance of the transaction.
2. No written agreement. In the absence of a written agreement, the Commissioner may
impute a contractual agreement between the controlled taxpayers consistent with the
economic substance of the transaction. In determining the economic substance of the
transaction, greatest weight will be given to the actual conduct of the parties and their
respective legal rights. For example, if, without a written agreement, a controlled
taxpayer operates at full capacity and regularly sells all of its output to another member
of its controlled group, the Commissioner may impute a purchasing contract from the
course of conduct of the controlled taxpayers, and determine that the producer bears little
risk that the buyer will fail to purchase its full output. Further, if an established industry
convention or usage of trade assigns a risk or resolves an issue, that convention or usage
will be followed if the conduct of the taxpayers is consistent with it. For example, unless
otherwise agreed, payment generally is due at the time and place at which the buyer is to
receive goods.
(c) Risks
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1. Determining the degree of comparability between controlled and uncontrolled
transactions requires a comparison of the significant risks that could affect the prices
that would be charged or paid, or the profit that would be earned, in the two
transactions. Relevant risks to consider include— ( 1 ) Market risks, including
fluctuations in cost, demand, pricing, and inventory levels; ( 2 ) Risks associated with
the success or failure of research and development activities; ( 3 ) Financial risks,
including fluctuations in foreign currency rates of exchange and interest rates; ( 4 )
Credit and collection risks; ( 5 ) Product liability risks; and ( 6 ) General business
risks related to the ownership of property, plant, and equipment.
2. Identification of taxpayer that bears risk. In general, the determination of which
controlled taxpayer bears a particular risk will be made in accordance with the
material provisions of the contractual terms as indicated in Section 20.8(b) above.
Consequently, the allocation of risks specified or implied by the taxpayer's
contractual terms will generally be respected if it is consistent with the economic
substance of the transaction. An allocation of risk between controlled taxpayers after
the outcome of such risk is known or reasonably knowable may indicate the lack of
economic substance. In considering the economic substance of the transaction, the
following facts are relevant;
(a) whether the pattern of the controlled taxpayer's conduct over time is consistent with
the purported allocation of risk between the controlled taxpayers; or where the
pattern is changed, whether the relevant contractual arrangements have been
modified accordingly;
(b) whether a controlled taxpayer has the financial capacity to fund losses that might be
expected to occur as the result of the assumption of a risk, or whether, at arm's
length, another party to the controlled transaction would ultimately suffer the
consequences of such losses; and
(c) the extent to which each controlled taxpayer exercises managerial or operational
control over the business activities that directly influence the amount of income or
loss realized. In arm's length dealings, parties ordinarily bear a greater share of those
risks over which they have relatively more control.
(d) Economic condition
Determining the degree of comparability between controlled and uncontrolled transactions
requires a comparison of the significant economic conditions that could affect the prices that
would be charged or paid, or the profit that would be earned in each of the transactions. These
factors include— (a) the similarity of geographic markets; (b) the relative size of each market,
and the extent of the overall economic development in each market; (c) the level of the market
(e.g., wholesale, retail, etc.); (d) the relevant market shares for the products, properties, or
services transferred or provided; (e) the location-specific costs of the factors of production and
distribution; (f) the extent of competition in each market with regard to the property or services
under review; (g) the economic condition of the particular industry, including whether the market
is in contraction or expansion; and (h) the alternatives realistically available to the buyer and
seller.
(e) Nature of property or services involved in the transaction
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Evaluating the degree of comparability between controlled and uncontrolled transactions requires
a comparison of the property or services transferred in the transactions. This comparison may
include any intangible property that is embedded in tangible property or services being
transferred. The relevance of product comparability in evaluating the relative reliability of the
results will depend on the method applied.
25.10
Standard of comparability.
In order to be considered comparable to a controlled transaction, an uncontrolled transaction
need not be identical to the controlled transaction, but must be sufficiently similar that it provides
a reliable measure of an arm's length result. If there are material differences between the
controlled and uncontrolled transactions, adjustments must be made if the effect of such
differences on prices or profits can be ascertained with sufficient accuracy to improve the
reliability of the results.
25.11
A material difference is one that would materially affect the measure of an arm's length result
under the method being applied. Where practicable, adjustments must be made by the taxpayer to
cure the effect of such material differences on prices or profits if such effects can be ascertained
with reasonable accuracy to improve the reliability of the results.
If adjustments for material differences cannot be made, the uncontrolled transaction may be used
as a measure of an arm's length result, but the reliability of the analysis will be reduced.

25.12
Arm's length range:
(a) Generally, the application of a pricing method will produce a single result that is the
most reliable measure of an arm's length result. In other cases, application of a method
may produce a number of results from which a range of reliable results may be derived.
A taxpayer will not be subject to adjustment if its results fall within such range (arm's
length range).
(b) Determination of arm's length range
1. Single method. The arm's length range is ordinarily determined by applying a
single pricing method selected under the best method rule to two or more
uncontrolled transactions of similar comparability and reliability. Use of more
than one method may be appropriate for the purposes of determining the best
method.
2. Selection of comparables. Uncontrolled comparables must be selected based
upon the comparability criteria relevant to the method applied and must be
sufficiently similar to the controlled transaction that they provide a reliable
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measure of an arm's length result. If material differences exist between the
controlled and uncontrolled transactions, adjustments must be made to the results
of the uncontrolled transaction if the effect of such differences on price or profits
can be ascertained with sufficient accuracy to improve the reliability of the
results. The arm's length range will be derived only from those uncontrolled
comparables that have, or through adjustments can be brought to, a similar level
of comparability and reliability, and uncontrolled comparables that have a
significantly lower level of comparability and reliability will not be used in
establishing the arm's length range.
3. Comparables included in arm's length range. Generally, the arm's length
range will consist of the results of all of the uncontrolled comparables that meet
the following conditions: the information on the controlled transaction and the
uncontrolled comparables is sufficiently complete that it is likely that all material
differences have been identified, each such difference has a definite and
reasonably ascertainable effect on price or profit, and an adjustment is made to
eliminate the effect of each such difference.
4. Adjustment of range to increase reliability. If there are no uncontrolled
comparables described in this Section, the arm's length range selected from the
results of all the uncontrolled comparables, should achieve a similar level of
comparability and reliability. In such cases the reliability of the analysis must be
increased, where it is possible to do so, by adjusting the range through
application of a valid statistical method to the results of all of the uncontrolled
comparables. The reliability of the analysis is increased when statistical methods
are used to establish a range of results in which the limits of the range will be
determined such that there is a 75 percent probability of a result falling above the
lower end of the range and a 75 percent probability of a result falling below the
upper end of the range. The interquartile range ordinarily provides an acceptable
measure of this range; however a different statistical method may be applied if it
provides a more reliable measure.
5. Interquartile range. For purposes of this section, the interquartile range is the
range from the 25th to the 75th percentile of the results derived from the
uncontrolled comparables. For this purpose, the 25th percentile is the lowest
result derived from an uncontrolled comparable such that at least 25 percent of
the results are at or below the value of that result. However, if exactly 25 percent
of the results are at or below a result, then the 25th percentile is equal to the
average of that result and the next higher result derived from the uncontrolled
comparables. The 75th percentile is determined analogously.
6. Adjustment if taxpayer's results are outside arm's length range. If the results
of a controlled transaction fall outside the arm's length range, the Commissioner
may make allocations that adjust the controlled taxpayer's result to any point
within the arm's length range. If the interquartile range is used to determine the
arm's length range, such adjustment will ordinarily be to the median of all the
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results. The median is the 50th percentile of the results, which is determined in a
manner analogous to that described in paragraph 20.11(b)(5) of this Section
(Interquartile range). In other cases, an adjustment normally will be made to the
arithmetic mean of all the results.
7. Arm's length range not prerequisite to allocation. The rules of this Section
and Sections 91-93 of the UNTAET Regulations 2008/18 do not require that the
Commissioner establish an arm's length range prior to making an allocation and
or reallocation between related parties.. Thus, for example, the Commissioner
may properly propose an allocation on the basis of a single comparable
uncontrolled price if the comparable uncontrolled price method has been properly
applied. However, if the taxpayer subsequently demonstrates that the results
claimed on its income tax return are within the range established by additional
equally reliable comparable uncontrolled prices, then then no allocation will be
made.
8. Scope of review:
The authority to determine true taxable income extends to any case in which
either by inadvertence or design the taxable income, in whole or in part, of a
controlled taxpayer is other than it would have been had the taxpayer, in the
conduct of its affairs, been dealing at arm's length with an uncontrolled taxpayer.
i.
Intent to evade or avoid tax not a prerequisite: In making allocations
under this Section or the relevant parts of UNTAET Regulation 2000/18,
the Commissioner is not restricted to the case of improper accounting, to
the case of a fraudulent, colorable, or sham transaction, or to the case of a
device designed to reduce or avoid tax by shifting or distorting income,
deductions, credits, or allowances.
ii.

Realization of income not a prerequisite: The Commissioner may make
an allocation under Sections 91 and or 93 of the UNTAET Regulation
2000/18 even if the income ultimately anticipated from a series of
transactions has not been or is never realized. For example, if a
controlled taxpayer sells a product at less than an arm's length price to a
related taxpayer in one taxable year and the second controlled taxpayer
resells the product to an unrelated party in the next taxable year, the
Commissioner may make an appropriate allocation to reflect an arm's
length price for the sale of the product in the first taxable year, even
though the second controlled taxpayer had not realized any gross income
from the resale of the product in the first year. Similarly, if a controlled
taxpayer lends money to a related taxpayer in a taxable year, the
Commissioner may make an appropriate allocation to reflect an arm's
length charge for interest during such taxable year even if the second
controlled taxpayer does not realize income during such year. Finally,
even if two controlled taxpayers realize an overall loss that is attributable
to a particular controlled transaction, an allocation under this Section or
under the UNTAET Regulations 2008/18 is not precluded.
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Non-recognition provisions may not bar allocation: If necessary to
prevent the avoidance of taxes or to clearly reflect income, the
Commissioner may make an allocation under this Section and or under
the UNTAET Regulations with respect to transactions that otherwise
qualify for non-recognition of gain or loss under applicable provisions of
Timor-Leste tax laws.

25.13
Rules relating to determination of true taxable income.
The following rules must be taken into account in determining the true taxable income of a
controlled taxpayer:
1) Aggregation of transactions: The combined effect of two or more separate
transactions (whether before, during, or after the taxable year under review) may
be considered, if such transactions, taken as a whole, are so interrelated that
consideration of multiple transactions is the most reliable means of determining
the arm's length consideration for the controlled transactions. Generally,
transactions will be aggregated only when they involve related products or
services.
2) Allocation based on taxpayer's actual transactions: The Commissioner will
evaluate the results of a transaction as actually structured by the taxpayer unless
its structure lacks economic substance. However, the Commissioner may
consider the alternatives available to the taxpayer in determining whether the
terms of the controlled transaction would be acceptable to an uncontrolled
taxpayer faced with the same alternatives and operating under comparable
circumstances. In such cases the Commissioner may adjust the consideration
charged in the controlled transaction based on the cost or profit of an alternative
as adjusted to account for material differences between the alternative and the
controlled transaction, but will not restructure the transaction as if the alternative
had been adopted by the taxpayer.
3) Multiple year data: The results of a controlled transaction ordinarily will be
compared with the results of uncontrolled comparables occurring in the taxable
year under review. It may be appropriate, however, to consider data relating to
the uncontrolled comparables or the controlled taxpayer for one or more years
before or after the year under review. If data relating to uncontrolled comparables
from multiple years is used, data relating to the controlled taxpayer for the same
years ordinarily must be considered. However, if such data is not available,
reliable data from other years may be used.
4) Allocations apply to results, not methods: In evaluating whether the result of a
controlled transaction is arm's length, it is not necessary for the Commissioner to
determine whether the method or procedure that a controlled taxpayer employs to
set the terms for its controlled transactions corresponds to the method or
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procedure that might have been used by a taxpayer dealing at arm's length with
an uncontrolled taxpayer. Rather, the Commissioner will evaluate the result
achieved rather than the method the taxpayer used to determine its prices.
5) Collateral adjustments with respect to allocations under this Section and or
Sections 91-93 of the UNTAET Regulations. In general, the Commissioner
will take into account appropriate collateral adjustments with respect to
allocations made with respect to related party transactions.. Appropriate collateral
adjustments may include correlative allocations, tax credit, conforming
adjustments, and setoffs.

Section 26
Transfer Pricing Methods in Connection with the Transfer of Tangible and Intangible
Properties
26.1(a)
In general. The arm's length amount charged in a controlled transfer of property must be
determined under one of the six methods listed in this paragraph. Each of the methods must be
applied in accordance with all of the provisions of Section 23 of the present Regulations,
including the best method rule, the comparability analysis of and the arm's length range as
described in Section 25 above.
26.1(b)
The transfer pricing methods in connection with the transfer of tangible property are:
(a) the comparable uncontrolled price method;
(b) the resale price method;
(c) the cost plus method;
(d) comparable profit method;
(e) profit split method; and
(f) Unspecified methods.
26.1(c)
Comparable Uncontrolled Price Method (“CUP”)
The comparable uncontrolled price method evaluates whether the amount charged in a controlled
transaction is arm's length by reference to the amount charged in a comparable uncontrolled
transaction. Provided that the comparability requirement is satisfied, the results derived from
applying the CUP method generally be will be the most direct and reliable measure of an arm’s
length price.
The CUP may be ascertained based on comparable purchases and sales either between the
taxpayer and unrelated parties or sales between two unrelated parties. While no two sales are the
same, the Tax Administration is of the view that sufficient comparability exists if similar
products are sold under the circumstances that are substantially the same, and any differences in
the products or circumstances either have no effect on prices or have differences that can be
measured and eliminated with a reasonable number of adjustments as indicated in Section 23
above.
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A proposed CUP methodology may be adjusted for many factors, including:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

quality of the product;
contractual terms like warranty, credit terms, sales volume, or delivery terms;
level of the market-wholesale or resale;
geographic market;
date of the transaction
intangible property associated with the sale;
foreign currency risks; and
purchaser or buyer alternatives.

The CUP method is also allowed where data from public exchanges or quotation media is
available for the property. This type of data is useful typically to price intercompany transactions
involving commodities products like oil, gas, minerals etc. The following requirements must be
met in order to use such data, namely:
1. the data is widely and routinely used in the ordinary course of business in the industry to
negotiate prices for uncontrolled sales;
2. the data is used to set prices in the controlled transaction in the same way that it is used
by uncontrolled taxpayers in the industry; and
3. the amount charged in the controlled transaction is adjusted to reflect differences in
product quality and quantity, contractual terms, transportation costs, market conditions,
risks borne, and other factors that affect the price that would be agreed to by the
uncontrolled taxpayers.
Taxpayers should note however, that if there are material products differences for which reliable
adjustments cannot be made, the CUP method will not satisfy the best method rule as described
in Section 25 above.
26.1(d)
Resale Price Method (RPM)
The resale price method (RPM) is an arm’s length evaluation of price at which a product that has
been purchased from an associated enterprise is resold to an independent enterprise. This price
(resale price) is then reduced by an approximate gross margin on this price (“resale price
margin”) representing the amount out of which the reseller would seek to cover its selling and
other operating expenses and in the light of the functions performed (taking into consideration
assets used and quantum of risk assumed), make an appropriate profit. Essentially, the price is
determined under the RPM by subtracting the “appropriate gross profit” from the “applicable
resale price” of the item involved.
What is left after subtracting the gross margin can be regarded, after adjustment for other costs
associated with the purchase of the product (e.g. custom duties), as an arm’s length price for the
original transfer of property between associated enterprises.
The RPM establishes an arm’s length price for the sale between a supplier and a related reseller
by applying the gross margin achieved in a comparable transaction, but not necessarily involving
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exactly similar products, to the resale price of the affiliated reseller. Also, the RPM earned by an
independent enterprise in comparable uncontrolled transactions may serve as a guide.
Based on the principles established in Section 20 above, an uncontrolled transaction is
comparable to a controlled transaction for purposes of the RPM if one or two conditions are met,
namely:
1) none of the differences (if any) between the transactions being compared or between the
enterprises undertaking those transactions could materially affect the resale price margin
in the open market; or
2) reasonably accurate adjustments can be made to eliminate the material effects of such
differences.
Other specific factors that may be appropriate for consideration when a taxpayer elects to use the
RPM are:
1) contractual terms;
2) functions performed
3) inventory and turnover rates;
4) corresponding risks;
5) sales, marketing, advertising programs; and
6) market level-wholesale or retail.
In cases where the RPM used is that of an unrelated independent enterprise in a comparable
transaction, the reliability of the RPM may be affected if there are material differences in the
ways the associated enterprises and the unrelated enterprises execute their businesses. Such
differences may impact the costs taken into consideration, and consequently affect the
profitability level of an enterprise but may not necessarily affect the price at which it buys and
sells its goods or services in the market place.
Peculiar circumstances like those mentioned in this paragraph should be analyzed in determining
whether an uncontrolled transaction is comparable for purposes of applying the RPM.
26.1(e)
Cost-Plus Method
Generally, the cost-plus method determines an arm’s length charge by examining the costs
incurred by the supplier of property or services in a controlled transaction for property
transferred or services rendered to an associated purchaser. An appropriate markup is then added
to this cost. The cost plus the added markup may be regarded as an arm’ length price of the
original controlled transaction. The cost plus markup of the supplier in the controlled transaction
should ideally be established by reference to the cost plus markup that the same supplier earns in
comparable uncontrolled transactions. In addition, the cost plus markup that would have been
earned in comparable transactions by an independent enterprise may serve as a guide
The cost plus method is used mainly in manufacturing, assembly, or other production of goods
that are sold to associated enterprises. In determining the arm’s length benchmark, adjustments
should be made for material differences between uncontrolled and controlled transactions where
it can be determined that such differences have definite and reasonably ascertainable effect on
the margins. The extent and reliability of such adjustments will affect the relative reliability of
the analysis under the cost plus method in certain cases.
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Taxpayers using the cost plus method to establish arm’s length price should pay particular
attention in applying a comparable markup to a comparable cost basis. The cost plus method
relies mostly upon a comparison of the markup on costs achieved in a controlled transaction and
the markup on costs achieved in or more comparable uncontrolled transactions. In the
circumstances, differences between the controlled and uncontrolled transactions that have effect
on the size of the markup must be analyzed to determine what adjustments should be made to the
uncontrolled transactions respective markup.
Taxpayers using the cost plus method must consider the following factors:
1. complexity of manufacturing or assembly;
2. procurement, purchasing, and inventory-control activities;
3. testing functions;
4. operating and non-operating expenses; and
5. contractual terms.
26.1(f)
Comparable Profit Method (CPM)
The determination of the arm’s length price under the comparable profit method is predicated
upon objective measures of profitability level indicators (“PLIs”) that are derived from
uncontrolled taxpayers that engage in similar business activities under similar circumstances.
The method is acceptable so long as it is consistent with the Best Method and comparability rules
discussed above.
Under the CPM, the arm’s length is determined by calculating what a taxpayer’s operating profit
would have been on related party transaction if its profitability levels were equal to that of an
uncontrolled comparable and then comparing that result with to the interquartile range calculated
based on the results of the comparable enterprises. In calculating the taxpayer’s operating profits,
the selected PLIs should be applied solely to the taxpayer’s financial data that is related to the
controlled transactions.
Since the CPM is a profit based method, taxpayers are required to select which of the related
parties that engaged in the controlled transactions will be the party whose profits will be tested
for meeting the requirements of the arm’s length standard. The tested party should be the related
party whose operating profit margin attributable to the controlled transactions can be verified
using the most accurate data and requiring the least adjustments, and for which reliable
comparable data can be located.
In selecting a pool of comparables from which the PLI will be determined, the standards of
comparability will allow for diversity of products and functions. Relevant comparability factors
may include the size and scope of operations, lines of business, product and markets and balance
sheet items. As a result of the peculiarity of this CPM, taxpayers should broaden the functional
analysis to cover more dimensions of those business factors that affect profitability.
Taxpayer’s choice of a particular PLI out of other PLIs should be based on the nature of
activities under review, and on supporting data availability.
Once a particular PLI has been selected by the taxpayer, the arm’s length range should be
determined by calculating the interquartile range from the company operating profits. The
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interquartile range is the range from the 25th to the 75th percentile of the results derived from the
uncontrolled comparables.
26.1(g)
Comparable Profit Split Method
The profit split method compares the allocation of the combined operating profit or loss
attributable to controlled transactions to the relative value of each controlled taxpayer’s
contribution to that combined operating profit or loss. The profit or loss is then split amongst the
associated enterprises on an economically valid basis that approximates the division of profits or
loss that would have been anticipated and reflected in an agreement made at arm’s length.
The comparative profit method generally divides the total operating income of the buyer and
seller in the controlled transaction in a manner that is consistent with the way comparable
unrelated parties divide their operating income in similar transactions.
The data on comparable transactions and the resulting profits splits between unrelated parties
must be employed, if available. The data must address two independent parties, each having
risks, functions, and intangibles substantially comparable to those of the uncontrolled parties.
Locating comparable enterprises engaged in transactions that are similar to those of those the
buyer and the seller and data distinguishing how the independent parties shared the combined
profits from a comparable transaction is extremely difficult.
26.1(h)
Residual Profit Split Method
The residual profit method operates in a two-step process. The first step assigns an arm’s length
return to the conventional activities of the buyer and the seller in controlled transactions. This
allocation is done by first granting the buyer and the seller an arm’s length returns for functions
performed that are contributory to the profits. These functions include, manufacturing,
advertising and marketing, distribution and the exploitation of intangibles (if any).
The second step involves the allocation of the residual profit between the buyer and the seller
based on the corresponding value of their contributions of intangible property to the business
activity. Taxpayers are allowed to allocate the residual profits between the buyer and the seller
insofar as a discernible benchmark can be established as a basis of the allocation formula.
Factors that a taxpayer may include in setting the allocation benchmark may include the
capitalized cost of developing the intangibles, enhancements etc.

26.1(i)
Unspecified (other) Methods
Other the arm’s length standards mentioned specifically in Section 25 of the present Regulations,
taxpayers may use other methods to determine the transfer price prices charged for the exchange
of goods or services between related enterprises. As with the other specified methods, taxpayers
will be required to demonstrate that the unspecified method selected is consistent with the Best
and comparability rules as described in Section 20 above.
Section 27
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Transfer Pricing Enforcement and Penalties
27(a)
Civil penalties
The provisions of Sections 73 and 74 of the UNTAET Regulations 2000/18 (including
amendments) shall apply in pari materia for:
1. transfer pricing underpayment of tax arising from any transfer pricing adjustment made
by the Tax Administration under the present Regulations or any other applicable laws;
and
2. transfer pricing understament of tax arising from any transfer pricing adjustment made by
the Tax Administration under the present Regulations or any other applicable laws.
27(b)
The provisions of Sections 27(a) and 2(b) above are applicable concurrently and independently
of each other.
27(c)
The civil penalties prescribed under this Section is applicable where the “net adjustment for a
taxable year” exceeds a ten (10) per cent threshold of the gross receipts. In a case in which the
“net adjustment for a taxable year” results in a ten (10) per cent or more, the inaccuracy is hereby
designated as “substantial valuation misstatement.”
27(d)
The “net adjustment for a taxable year” is with respect to any taxable year, the net increase in
taxable income for the taxable year (determined without regard to any amount carried to such
taxable year from another taxable year) resulting from adjustments made under this Regulations
and Section 91-93 of the UNTAET Regulations 2000/18 in the price for any property or services
(or for the use of property). In determining the net increase in taxable income, increases
resulting from collateral adjustments under the present Regulations are disregarded.
27(e)
The relevant adjustments are limited to adjustments to the amounts reported by a taxpayer on an
income tax return (the original return or an amended return filed before the Tax Administration
has contacted the taxpayer regarding the corresponding original return), notwithstanding whether
the amount reported differs from the transaction price initially reflected on the taxpayer’s books
and records.
27(f)
Burden of proof
In any related party transaction, the taxpayer shall be responsible for establishing that the
transaction is consistent with the arm’s length standards as provided in Sections 25 and 26 of the
present Regulations and Sections 91 and 93 of the UNTAET Regulation 2000/18.
Section 28
Documentation Requirements
28(a)
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A taxpayer with an aggregate related party transaction or transactions in the sum of Five
Hundred Thousand US Dollars (US$500,000) or more in a tax year is required to report and
disclose such transaction(s) in the income tax return filed for the year in which the transaction(s)
occurred. Taxpayers are also required to keep and maintain accessible books and records
containing all relevant information about such transaction(s) for a period of seven (7) years,
commencing from the date the information or tax return containing the disclosures is filed with
the Tax Administration.
In addition, such taxpayers are required to compile transfer pricing documentation supporting the
pricing of the related party transaction(s) in the sum of US$500,000 or more.
28(b)
The transfer pricing documentation requirement of subparagraph 28(a) is met if the taxpayer
maintains sufficient documentation to establish that the taxpayer reasonably concluded that,
given the available data and the applicable pricing methods, the method (and its application of
that method) provided the most reliable measure of an arm's length result under the principles of
the Best Method Rule as described in Section 25 of the present Regulations and provides that
documentation to the Tax Administration within thirty (30) days of a request for it in connection
with an examination of the taxable year to which the documentation relates.
The documentation must be in existence when the return is filed. The Commissioner may, in his
discretion, excuse a minor or inadvertent failure to provide required documents, but only if the
taxpayer has made a good faith effort to comply, and the taxpayer promptly remedies the failure
when it becomes known.
28(c)
The principal documents to be maintained by a taxpayer with related party transaction(s) falling
within the threshold stipulated in subparagraph 28(a) above includes:
i. an overview of taxpayer’s business, including an analysis of the economic and legal
factors affecting pricing;
ii. a description of taxpayer’s organizational structure covering all related parties engaged in
transactions potentially relevant under Section 25 of the present Regulations and Sections
91-93 of the UNTAET Regulation 2000/18;
iii. a description of the method selected and an explanation why the method was selected;
iv.
a narrative of the alternative methods that were considered and the reasons for rejecting
those alternatives methods;
v. a description of controlled transactions and any internal data used to analyze those
transactions;
vi.
a description of the comparables that were used, how comparability was evaluated, and
what adjustments (if any) were made;
vii.
an explanation of the economic/functional analysis and projections relied upon in
developing the method;
viii. a description or summary of any relevant data that the taxpayer obtains after the end of
the year and before filing a tax return, which would help determine if a taxpayer selected
and applied a specified method in a reasonable manner; and
ix. a general index of the principal and background documents and a description of the
recordkeeping system used for cataloging and accessing those documents.
28(d)
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Other tan items viii and ix under subparagraph 28(c) above, the documentation must have been
in existence at the time the return was filed.
28(e)
A taxpayer with a Section 25 reporting obligation is required to use the most current reliable data
available before the end of the taxable year in question and the documents are required to
generally reflect the data.
28(f)
A transfer pricing documentation developed for a foreign tax jurisdiction is not sufficient for
purposes of Sections 25 and 29 of the present Regulations.

Section 29
UNTAET Regulation 2000/18
Other administrative matters not expressly covered under the present Regulations, including but
not limited to tax appeals shall continue to be governed by the UNTAET Regulations 2000/18
(including amendments thereto) and the Law on the General Tax Regime and Procedures, with
the modifications contained in the present Regulations

Chapter V
Section 30
Tax Audit
(a) the Tax Administration shall conduct periodic tax audits to test tax compliance and for
other lawful purposes in the context of implementing and enforcing relevant provisions of
tax laws;
(b) a tax audit is commenced with an official tax audit notification issued by the Tax
Administration and delivered to a taxpayer, or the taxpayer’s representatives, as the case
may be;
(c) a taxpayer under tax audit shall, upon a written request by the Tax Administration;

i.

show and or submit books and records, or copies thereof, documents and or
information specifically requested by the Tax Administration and forming the
basis of the book and records, documents pertaining to income received,
expenditures incurred, business activities, independent work of the taxpayer or the
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independent work performed for the taxpayer and connected with a petroleum
project, directly or indirectly;
ii.

grant access to enter such places or offices, factory, installations, platforms,
Contract Area as is deemed necessary and material to carrying out the audit.

(d) tax audits shall be undertaken on the basis of an annual plan, adopted by the Tax
Administration, based on the tax risk profile and the significance of the taxpayer. When
adopting the plan, the evaluation of the effect of tax audit and control on the efficiency of
tax collection in relation to Petroleum Operations in future periods shall also be taken
into consideration.

Section 31
Tax Audit Methods
Tax audit methods shall include:
(a) desk or office controls;
(b) field controls; and
(c) referrals to the Prosecutor General’s office or any other appropriate governmental agency
with a view of determining the commission of a tax-related offense.
Section 32
Office Control
Office control is a set of actions by means of which the Tax Administration verifies the accuracy,
completeness, truthfulness and legal base of the data shown in tax or information returns of
whatever description, as well as the tax balances, accounting statements and other statements or
positions of the taxpayer, comparing the said data to data from tax accounting records and other
official records kept by, or at the disposal of, the Tax Administration.
Office controls shall be undertaken in the premises of the Tax Administration by tax auditors or
inspectors and or lawyers.
Section 33
Processing of Tax Returns and other Statements of the Taxpayer
During the procedure of office controls of receipt and processing of a tax return:
(a) the verification of the mathematical accuracy, formal accuracy and completeness or
truthfulness of the tax return and other statements filed by the taxpayer shall be

50

EX. J 113

Case: 18-3662

Document: 003113121464

Page: 575

Date Filed: 12/31/2018

performed by the Tax Administration in accordance with all the applicable Laws and
internal guidelines and procedures;
(b) if during the processing of tax return and other statements a mathematical error is
detected, the Tax Administration shall correct such error and notify the taxpayer
immediately to pay any difference or determine the amount of tax refund;
(c) if during the processing of the tax return and other statements it is determined that they
are formally incorrect, incorrectly filled out or incomplete, the tax auditor or inspector
shall by a written notification instruct the taxpayer to remove any error or complete the
tax return and other statements within fourteen (14) days; and
(d) if the taxpayer does not proceed in accordance with the written instruction as indicated in
subparagraph c above, it shall be considered that the tax return or other statements, as the
case may be, were not filed with the Tax Administration.

Section 34
Participation of a Taxpayer in Office Control Procedure
(a) The taxpayer under tax audit shall be under the obligation to participate, directly or
through a tax representative, in furtherance of the desk or office control tax audit, at a
request from the Tax Administration, and to give the requested explanations,
documentations or information within the term specified by the Tax Administration; and
(b) The failure of the taxpayer to respond is not a bar to further the desk or office tax audit in
any manner determined by the Tax Administration until the process is completed in
accordance with the applicable tax laws.
Section 35
Change of Tax Liability upon Findings of Desk/Office Controls
(a) if there is a change of the amount of tax liability during the procedure of desk or office
control, the tax auditor or inspector shall prepare a report of the summary of the facts and
the findings in triplicates;
(b) a copy of the summary report provided under subparagraph (a) shall be sent to the
taxpayer within ten (10) business days from the date of the report;
(c) the taxpayer shall have a right to file an objection against the report within five (5)
business days after the receipt of the report. The objection must clearly state the
ground(s) and the relief(s) sought from the Tax Administration;
(d) the tax Administration is required to review the objection and make a determination
within thirty (30) days from the date of the receipt of the objection;
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(e) if the objection filed by the taxpayer pursuant to subparagraph (c) above is granted, the
Tax Administration shall issue a “No further action required” letter to the taxpayer within
forty-five (45) days; and
(f) if the objection filed by the taxpayer pursuant to subparagraph (c) above is dismissed, the
Tax Administration shall issue a tax assessment accordingly, and the procedure set out in
Section 69 of UNTAET Regulation 2000/18 in respect of tax appeals shall apply
thereafter.
Section 36
Field Audit Controls
(a) field audits shall be undertaken within the premises of the taxpayer in Timor-Leste and or
the offices of the Tax Administration or another location in Timor-Leste as may be
determined by the Commissioner;
(b) field control shall be undertaken by a team constituted for that purpose by the Tax
Administration;
(c) field control shall be undertaken on the basis of a control order or notice issued by the
Tax Administration to the taxpayer;
(d) the Tax Administration may postpone the commencement of field control if the taxpayer
submits a written complaint immediately upon the receipt of the control order indicated
in subparagraph 34(c) above, and state the factual and the legal reasoning showing that
the control or notice is contrary to Law. Such a complaint must be delivered to the Tax
Administration within three (3) business day from the date of the receipt of the control
order or notice stipulated in subparagraph 34(c); and
(e) a written decision on the complaint indicated in subparagraph 34(d) of the present
Regulations shall be issued by the Tax Administration within fifteen (15) business days
from the date of the receipt of the complaint. The decision of the Tax Administration
shall be final and not subject to appeal.
Section 37
Location of Field Control
(a) the taxpayer shall be under the obligation, if the field control is conducted in a premises
occupied, owned, leased on controlled by the taxpayer under tax audit, to designate an
appropriate working area at the disposal of the tax auditors, inspectors and or their
representatives;
(b) at any time during the pendency of the field audit and during the business hours of the
taxpayer, the auditors, inspectors and representatives of the Tax Administration shall
have the right to enter and remain in the places indicated in subparagraph (a) where the
taxpayer may be conducting its business;
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(c) the taxpayer or a representative of the taxpayer with a valid power of attorney may be
present at all times during the inspection of the books and records of the taxpayer by the
auditors, inspectors and their representatives;
(d) if the taxpayer or representatives of the taxpayer are not present and the Tax
Administration is prevented or delayed because of the absence of the taxpayer and or the
representatives, a notation must be made accordingly in the audit record;
(f) if the field control is not conducted in the business premises of the taxpayer, the auditor,
inspectors and or the representatives of the Tax Administration may inspect the
taxpayer’s business premises and enter the report of the inspection in the audit records;
the taxpayer shall be under the obligation to participate in the fact finding process
relevant to taxation in such manner as to give information and statements at the written
request of the Tax Administration;
(g) the taxpayer shall be under the obligation to enable the tax auditors, inspectors and the
representatives of the Tax Administration to obtain copies of relevant documents and or
samples of goods (where appropriate);
(h) if the taxpayer is unable to attend the field control, the taxpayer shall delegate a person to
act as his agent or representative;
(i) the failure and or neglect of the taxpayer to meet the obligation under subparagraph (h)
above shall not delay the field audit;
(j) the auditors, inspectors and or representatives of the Tax Administration may by writing
notice request data or other documentation from employees of the taxpayer or other
persons controlling such data or documentation; and
(k) the employees and persons referred to in subparagraph (j) above shall be under the
obligation to make the information or documentation at their disposal available to the Tax
Administration.
Section 38
Time of Field Control
Where a field control is conducted at the premises of the taxpayer, it shall be conducted only
during the working hours of the taxpayer, and exceptionally after working hours as well, if the
purpose of the control requires this and if the taxpayer consents.
Section 39
Report
(a) at the conclusion of a tax audit or any material part of thereof, the Tax Administration
shall prepare a final report of the field control;
(b) every page of the report must be marked by serial number and be signed ;
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(c) a copy of the field control report shall be delivered to the taxpayer within twenty one (21)
business days from the date of completion of the report by the Tax Administration;
(d) the taxpayer may submit a written objection against the report of the field control within
fifteen (15) business days from the date of the receipt from the Tax Administration;
(e) the Tax Administration must review the taxpayer’s complaint and if in the opinion of the
Tax Administration there is new evidence and facts in the complaint that is sufficient to
alter the factual and or legal basis of the report or any material parts thereof, the Tax
Administration shall prepare additional report on such new evidence and or facts or of
new legal evaluations and provide a copy to the taxpayer within forty five (45) days from
the receipt of a written objection from the taxpayer; and
(f) if it is determined on the basis of the report or additional report on field control that there
is no basis for amending the tax liability, the taxpayer shall be informed in writing, within
thirty (30) days from the date of delivering the report, or the additional report, as the case
may be.

Section 40
Commencement Date
The provisions of this Regulations shall be applied retroactively from January 1, 2013 and is
effective for tax year commencing on or after January 1, 2013

Issued under my hand in exercise of my administrative and statutory authority pursuant to
Section 19 of the Taxation of Bayu-Udan Contractors Act in Timor Leste, this
day of
January, 2013.

Her Excellency Emilia Pires
Minister of Finance
Timor-Leste
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1. SCOPE OF THE REPORT

This report is exclusively prepared for the National Directorate of Petroleum Revenue of Timor-Leste (Client) by
Opus & Best LLC {Consultant). an expert service firm in the field of oil and gas operations, including taxation,
audit, transfer pricing and mergers & acquisitions. and substantial experience. The client has expressed to
the Consultant that the Government of Timar Leste is reviewing the income-tax returns filed by the Upstream
participants in the Bayu-Undan gas field and among other things the Government is looking at the
reasonableness of the CRC formula in the pipeline charges paid by the participants to their related
companies and claimed as a tax deductions in Timor-Leste. The client has sought the Consultant's assistance
to review and opine on the reasonableness of the CRC formula that is used in relation to the pipeline tariff,
based on the Consultant's industry experience.

The Consultant is required to critically assess and benchmark the CRC formula, (not the actual figures) as a
stand alone subject. The Consultant is required to look at the formula from an economic and transfer pricing
standpoints and not required to consider specifically the regulatory framework applicable in Timar Leste,
more particularly in relation to Oil & Gas (O&G) activities and the Bayu-Undan gas project specifically.
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2. APPROACH .. (1/2)

The client has provided the Consultant with some information in relation to the project (listed in Annexure 3)
which the Consultant has reviewed and relied on. In the case at hand, the Consultant's main purpose is to
determine whether the CRC formula in the pipeline tariff is determined based on arm's length principles.

Application of the arm's length principle is based on a comparison of the conditions in a controlled/related
party transaction with the conditions in transactions between independent/unrelated enterprises. Performing
a benchmark of comparable arrangements between independent companies (Comparable Uncontrolled
Price method) requires defining what a comparable arrangement actually is for the purposes of applying the
arm's length principle.

Factors determining comparability include the characteristics of the property or services in question, the
functions performed by the parties taking into account assets used and risks assumed, the contractual terms,
the economic circumstances of the parties, and the business strategies pursued by the parties.

The subject of pipeline tariff is a matter of regulation in many countries across the world. In a number of
countries, the government has setup a pipeline tariff regulator to set out and govern the pipeline industry and
among other things, prescribe a system for pipeline tariffs. The regulator periodically requires pipeline operators
to compute the tariff in accordance with these regulations and take approval of the regulator for the tariffs
used. Usually, the tariff regulators thrive to maintain a good balance between protecting the customer from
over-recovery of tariffs by the pipeline operator and at the same time ensure a fair and reasonable return and
to the investor to invest in the pipeline. The Consultant has reviewed the tariff regulations from a mixed sample
developed & developing countries (US, Australia, Europe, India, Ireland and South Africa). The Consultant
believes that there is a degree of commonality among these regulations on the key principles that are used for
determination of pipeline tariffs. For examples, these regimes prescribe using the cost of service principle, an
allowed rate of return, an allowed recovery of capital costs via depreciation allowance etc.

In the Consultant's view, these key principles that underlie the tariff regimes reviewed serve as a good
benchmark for the Consultant's objective of reviewing the CRC formula and the overall pipeline tariff structure
for the Bayu-Undan pipeline. The Consultant's objective is not to review the actual tariff values or the actual
margins earned by the Upstream participants/pipeline owners. In the remarks and conclusions, the Consultant
has relied on the research documents listed in Annexure 1. These also include a small sample of model gas 3
pipeline transportation arrangements apart from tariff regimes.
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After all, Timor Leste is not an OECD member country and the OECD guidelines and rules do not have
official status of law in Timor Leste. It should be noted that the OECD itself recommends adopting a
pragmatic approach: "The identification of potential comparables has to be made with the objective of
finding the most reliable data, recognizing that they will not always be perfect. For instance, independent
transactions may be scarce in certain markets and industries. A pragmatic solution may need to be found,
on a case-by-case basis, such as broadening the search and using information on uncontrolled
transactions taking place in the same industry and a comparable geographical market, but performed by
third parties that may have different business strategies, business models or other slightly different economic
circumstances; information on uncontrolled transactions taking place in the same industry but in other
geographical markets; or information on uncontrolled transactions taking place in the same geographical
market but in other industries. The choice among these various options will depend on the facts and
circumstances of the case, and in particular on the significance of the expected effects of comparability
defects on the reliability of the analysis."

The OECD has done a substantial amount of work in the area of arm's length price determination. As per
OECD, the Comparable Uncontrolled Price method is the best method of identifying the arm's length price
of a transaction. It should be noted that despite numerous and detailed comparability factors listed by
OECD that should be investigated in an ideal situation, publicly available information is most often
significantly more limited in practice. The analysis that was performed by the Consultant attempted to
identify, given this practical constraint, as closely comparable data on the key principles and agreements
as possible. However the Consultant has not necessarily ensured perfect comparability, nor investigated
each and every factor listed by the OECD.

In the Consultant's view, the approach of directly comparing the key principles used to determine the CRC
and tariff structure with other arrangements is better and closer to the arm's length result given the scope
of the s study, rather than undertaking a margin based analysis using the other methods such as Cost Plus
Method, Resale Minus Method, Profit-Split Method or Transactional Net Margin Method. In the Consultant's
view , such methods are only deductive and weak in reaching a conclusion that the CRC formula was
4
arm's length by looking at the margins.
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2. APPROACH .. (2/2)
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As stated by the OECD, the consideration charged in comparable transactions between independent
enterprises in the same industry can be a guide, where this information is available, and a range of pricing
may be appropriate (i.e. to some extent mitigate the level of inaccuracy}.
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3. O&G BACKGROUND

to stretch their supply chains across far flung
engineering services and
transfer pricing risks are one of the largest tax
across the world also subject to greater level

The O&G industry is termed by some as a mixture of both unfortunate and happy coincidences, the complexities
of which even industry participants struggle to forecast correctly. Whether on land or sea, the act of finding and
producing hydrocarbons is expensive, complex, and generally not well understood by all. Apart from all the
complications associated with the technical and commercial side of this industry, even financial and tax issues in
the energy sector are extremely difficult to navigate.
Due to the fact that most multinational O&G companies are forced
places and exchange billions of dollars of commodities, equipment,
intangible/intellectual property (IP) among their controlled affiliates,
issue faced by these companies. It is an issue that is being debated
of scrutiny by Tax Administrations; and rightfully so.

The O&G companies focus on the acquisition, exploration and development of properties for the production of
crude oil and natural gas from underground reservoirs- both onshore and offshore. This process generally takes
several years to complete and each project is evaluated separately using project economics.

The gathering, processing, storage, and transmission of natural gas, and the gathering, storage, and
transportation of crude oil are the main operations of the midstream sector. Crude oil and other products are
transported internationally in barges or tankers on water, and on land by trucks, and pipelines. Natural gas
typically moves via pipeline from the producer to the gatherer or transmission company, and then on to the
distributor. These products are typically stored in bulk terminals, refinery tanks, pipeline tanks, underground salt
domes, barges, tankers, and inland ship bunkers.

5

To understand the nature of intercompany services in the upstream segment of this industry, it is important to
know that the commercial venture of exploring and producing hydrocarbons is typically carried out by multiple
unrelated parties, each of whom has a financial interest in the property. The obligations of each party are
governed by a number of contractual relationships, such as a joint operating agreement (JOA} and production
sharing contract (PSC). A JOA generally governs the relationship between the working interest partners in a joint
venture. The operator, typically the O&G company with the largest working interest in a property, has the benefit
of being able to manage the project, providing technical resources, decision making and management services
to the JOA.
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4. GAS PIPELINE PROJECTS

such, the cost of building a gas pipeline depends on number of important factors:
Geographical (distance, overhead, subsea, climate, terrain etc)
Technical (thickness, pressure, entry and exit points, singular or network, etc)
Regulatory (license to operate, taxes, duties, levies etc)
Financial (debt/equity funding, credibility of the investor, assurance on returns etc)

6

Like all infrastructure projects, Gas transportation pipelines associated with O&G industry are also characterized by
high upfront investment that turns into sunk cost if the asset is not used. As a general rule, the owner would see
whether his investment in the capital costs and the costs associated with operating the pipeline, including costs
incurred in repairs and maintenance are all recoverable over the useful life of the pipeline. The owner also looks at
the rate of return that his investment would bring him and compare that with his cost of capital - be it selfgenerated cash or borrowed cash. Due to the unique nature of each project, the costs of building pipelines are
unique in a way and not directly comparable.
As
•
•
•
•

Operating costs of a pipeline usually include:
Manpower, materials, working capital etc necessary for operating the pipeline
• Cost of repairs & maintenance of the pipeline
• Customer Service related costs (incl metering, billing, accounting, etc)
General and Admin costs
Other factors that affect pipeline costs can be:
Regulatory framework for operating pipelines
Market structure and competition
A fair system of pricing for gas transportation via pipeline must:
• give stimulation to safe & reliable gas supply
make the project worthy of financial investment for debt or equity participants
ensure a balanced end-user gas price
•
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5. BAYU-UNDAN GAS FIELD

The Bayu-Undan gas field is situated in the Joint Petroleum Development Area (JPDA) in the Timar Gap. The field
was discovered in 1995 and is located approximately 500km north-west of Darwin, Northern Territory (Australia) and
approximately 250 kilometers off the southern coast of Timar Leste. It is equipoised at the boundaries of block 91-12
(60%) and 91-13 (40%), under Area A. The fields are located on the same 160km2 structure, in approximate depth
of 80m of water.

The Bayu-Undan gas field is estimated to hold approximately 3.5 trillion cubic feet of gas and 500 million barrels of
condensate and LPG. The 25xl 5km field will need approximately 26 wells over its lifetime to produce the reserves.
The field life is estimated to be 25 years. Commercial production began in April 2004, delivering 115,000bpd of
condensates and LPG.

ConocoPhillips is operator of the Bayu-Undan gas field with Production Sharing Contracts 03-12 and 03-13.
The gas has been developed in two phases :

Phase I included a natural gas recycle project, in which condensate and natural gas liquids were separated
and removed for sale, and dry natural gas was re-injected back into the reservoir until phase II (Darwin LNG)
was ready to receive the hydrocarbons. Production from the first phase began in February 2004.

Phase II of the development involved the installation of a natural gas pipeline from the field to Darwin, Australia,
and construction of an LNG facility located at Wickham Point, Darwin. The Darwin LNG plant converts gas from
the Bayu-Undan field into LNG for sale to Tokyo Electric and Tokyo Gas in Japan.

The first shipment of LNG was loaded in early 2006 and the plant was officially commissioned in June 2006.

7
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6. BAYU-UNDAN PIPELINE (1/2)

A 502 km 26" subsea pipeline connects the Bayu-Undan Drilling, Production & Processing (DPP) Platform in
the Timar Sea to the Wickham Point Liquefied Natural Gas (LNG) plant located in Darwin (Australia). The
pipeline was at the time, the longest subsea pipeline ever installed in Australian waters.

o II
,4
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The Darwin LNG plant was also officially opened in 2006. The plant employs a two trains in one design; it has
a single above-ground tank for storage, with a working capacity of 188,000 m3. It produces at a rate of 3.5
MMt/y.
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6. BAYU-UNDAN PIPELINE .. (2/2)

Santos

Inpex

Conoco Philips

10.99

11.49

11.38

56.94

The pipeline ownership is in the form of an unincorporated joint venture between the following parties:

Eni

3.07

6.13

Tokyo Gas

100.00

Tokyo Electric

Total

Downstream
Gas pipeline to
transport gas to LNG
plant

Downstream
Gas converted to
LNG

LNG Sale

The same owners and/or their related companies own the Upstream gas business, the pipeline and the
Darwin LNG plant. The ownership of these assets in similar proportions. Hence the Upstream and
Downstream operations are among related parties. The key functions undertaken by each business are as
depicted by the following diagram:
Upstream
Gas extracted from
offshore gas field
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7. PIPELINE TARIFF STRUCTURE

•

The pipeline capacity is fixed and this is entirely booked by the gas owners for a term of 15 years on "take or pay"
principle, subject to force majeure.

The owners of beneficial interest in the Bayu-Undan gas field have signed a long term Gas Transportation Agreement
(GTA) on the following commercial terms with their related companies:

•

The DOCC operates on pass-through principle, ie the actual operations costs of the pipeline owner in relation to
the transportation services and ongoing repairs and maintenance are sought as a reimbursement from the gas
owners through the DOCC. (Review of DOCC is outside the Consultant's scope).

The pipeline owner is responsible for transportation of gas from the Bayu-Undan gas field to the Delivery point in
Darwin where the LNG plant is located. The risks associated with the gas title and gas marketing are still with the
gas owner and they are not assumed by the pipeline owners. The pipeline owners essentially operate as the gas
transportation service providers and are entitled to a tariff for providing the gas transportation service.

•

The CRC on the other hand is a fixed recovery as per agreed formula which basically allows the pipeline owners
to recover their capital costs, an 8% return on investment (unlevered) and the deemed tax on the return.

•

•

After the initial 15 years, DOCC and CRC will be replaced by a Unit Tariff (UT).

The pipeline tariff agreed by the gas owners with their related parties under the GTA comprises of 2 parts:
• Part 1 : Capacity Reservation Charge (CRC) to be calculated annually
• Part 2 : Downstream Operating Costs Charge (DOCC)

•

10
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8. CRC FORMULA : ASSUMPTIONS

+

(b) RoR

+

(c) Income tax

Date of Commencement : 1 January 2006
Term : 15 Years
Pipeline depreciation : 15 Years using Straight Line Method
Allowed Rate of Return : 8% (unlevered, after tax)
Australian Tax Rate : 30%
Pipeline Capacity : 750,750 mmbtu/day
Capital Costs: US$ 404.33 million (not defined in GTA but observed in 2011 CRC calculation)
Abandonment Costs recovered in year 15 : US$12.22 million (2006 base escalated @2.5% per annum to reach
US$17.7 million in 15 years)
Escalation rate : CRC is escalated annually at a compounding escalation rate of 2.5% starting after the tirstl 2
months

The main principles set in the GTA and observed in the 2011 CRC calculations for the Bayu-Undan pipeline in relation
to the pipeline CRC are:
•
•
•
•
•
•
•
•
•

CRC Formula tor initial 15 years as per GTA:
Annual CRC = (a) Annual Depreciation

Where
Annual Depreciation : Capital Costs/15
Income tax= 30% of (b)
CRC is determined via an iterative process to achieve a rate of 8% RoR
•
•

Share of each gas owner's annual CRC is divided by the Annual Pipeline capacity and multiplied by the gas
owner's share of booked capacity
CRC is escalated annually at a compounding rate of 2.5% such the Net Cash Flows (NCF) from the term of 15
Years achieves the target rate of 8% return
11
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9. CRC FORMULA - KEY OBSERV ATIONS .. (1/2)

•

•

The Australian tax rate assumption of 30% matches the current Australian corporate tax rate. However there is no
mechanism in the CRC formula in Schedule 7 to adjust the CRC rate if there is a change in the Australian rate of
tax over 15 years.

The tariff structure as per the GTA (using CRC + DOCC) allows the pipeline owner to recover (1) capital costs (2)
RoR and (3) a deemed Australian Income tax on profits and (d) operating costs, including repairs and
maintenance. Fundamentally, the tariff structure is set up on a "cost-of service" principle. This principle is typically
used in pipeline tariff arrangements and broadly, setting a pipeline tariff arrangement using these principles can
be considered as being arm's length, subject to the following comments on this and the next slide about how
these principles have been applied :

From a review of the principles used to determine the CRC for the Bayu-Undan to Darwin pipeline and given the
scope of this review and the Consultant's approach, the Consultant makes the following key observations:

•

•

The CRC formula uses an unlevered rate of return of 8% and it does not factor-in the actual capital structure
and the financing pattern of each of the pipeline owner. This can have a material impact on the recovery of
income-tax through the CRC formula (Refer Slides 15 & 16).

The application of the Cost of service principles in this GTA is too simplistic in some areas - it does not factor-in
some important elements/details that is usually found in pipeline tariff arrangements. Depending on the
assumptions that are made about these missing elements/details in the tariff formula, the recoverable tariff (and
within that the CRC), can change materially over a period of 15 years as shown by the Consultant using some
examples:

•

The CRC formula assumes a fixed & flat rate of 8% RoR (unlevered, after-tax). There is no transparency in the
GTA to show how the target rate of 8% RoR is arrived at? Usually, the industry practice is to allow recovery of
the RoR in the pipeline tariff using the actual WACC calculations. WACC which is calculated by considering
the actual or a deemed capital structure and it factors is the actual cost of equity and actual cost of debt of
each owner. (Refer Slides 17-19).
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•

•

There is no maximum cap (or a formula for cap) in the tariff structure to limit the maximum recovery of costs
via the CRC formula to actual costs - this potentially allows the pipeline owner to recover more than his
actual costs and thus earn more than the intended 8% RoR in this arrangement.

There is no mechanism I control set up in the tariff formula to check on over I under-recovery of tariff via the
CRC element. The over-under recovery of CRC are also specifically excluded from the definition of DOCC,
thereby preventing any correction for over or under-recovery. As several assumptions are used in the
calculation of CRC and actuals may be different, especially over the long project life of 15 years, it would be
arm's length to include a mechanism for periodic review and correction for the CRC charge to prevent over
recovery by the pipeline owner.

9. CRC FORMULA- KEY OBSERVATIONS .. (1/2)

•

•

The CRC formula is based on recovery of the entire capital cost of the pipeline over the tax useful life of 15 years.
The CRC formula uses taxable life rather than the actual economic useful life of the pipeline. Tax depreciation
rates (i.e. taxable life) often tend to work as an incentive and they do not necessarily indicate the actual useful
life of the asset. If the useful life of the Bayu-Undan gas field is say 20-25 years, it is quite likely that this pipeline
would also be useful for 20-25 years. In such a case, recovery of the entire capital cost cost in just 15 years via the
CRC would result in "front loading" of costs, i.e. faster recovery of capital costs in years 1-15 with no recovery in
years 16-25 as opposed to a more even and slower recovery of capital costs over the actual useful life (Refer
Slides 20-21 ).

There is no terminal or scarp value found in the 2011 CRC calculation at the end of project life of 15 years. It
would be fair to assume a recovery of at least the working capital at the end of the project term, assuming
this was included in the capital costs.

•

Rather than a flat recovery of the CRC over the 15 years, the formula set in the GTA to determine the annual CRC
uses a compounding escalation rate of 2.5% such that the CRC keeps escalating during the 15 years rather than
remain flat and the owners recover 8% RoR based on such escalating CRC flows. The Consultant has not
understood what is the justification to use an escalating CRC as opposed to a flat CRC when the owner incurs all
the capital costs upfront and the actual operating costs (which may subject to inflation) are recovered
separately via the DOCC. (Refer Slide 22).
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10. ADDITIONAL REMARKS

It is important to review the actual financial results of the pipeline owner to compare his actual rate of return on
capital versus the target rate of 8%. If the pipeline owners are making significantly higher returns that the 8%
target, this could be due to incorrect tariff assumptions.

The actual capital structure for the project and a review of the WACC of the owner is necessary to benchmark if
the 8% RoR is reasonable.

It is a matter of negotiation whether the income tax component paid via the CRC should be the deemed
income tax as in done in this GT A or the actual income tax borne by the pipeline owner. There are no set rules on
this but it would be good to review in particular if the pipeline owner is entitled to any special tax regime or
special tax incentives and what are the key factors that cause the difference between the actual tax bill and the
deemed tax paid via tariff.

It is important to review what is included in the capital costs assumption of US$404.33 and if this is the agreed
capital cost for tariff purposes, then what is the actual capital cost of the pipeline using sound accounting
principles.

These remarks are outside the Consultant's scope of review, but in the Consultant's view, these additional remarks
are important in the context of whether the actual CRC and the pipeline tariff for this project are reasonable:

~

•

The pipeline tariff is based on the assumption that the pipeline is dedicated only to the Bayu-Undan gas field only
and that the maximum capacity of the pipeline is 750,750 mmbtu/day for the entire project term. This assumption
does not consider the possibility to use to feed gas from any other/nearing fields using an interconnection with
this pipeline and increase in the pipeline capacity using compression technology. Such a possibility would
significantly change the position on tariffs that should be recovered from the Bayu-Undan gas field.

14
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11. DETAILED EXPLANATION
(I) CAPITAL STRUCTURE .. (1/2)

•

•

•

The analysis given on the next slide, shows the difference in pre-tax return required to provide an 8% post tax
RoR to the pipeline owner using different capital structures. It can be seen from the examples that the highest
pre-tax return required (making it the most expensive tariff) is in the unlevered case where 100% equity funding
is assumed.

The key reason is that the recovery of "income tax" factor in the case of an equity funded pipeline is higher
than in the case of a pipeline that is funded with both debt and equity. The pipeline owner is able to get an
income tax deduction for the return on debt (interest) as this is a tax deductible expense. Income tax recovery
is in principle linked to the return on equity and therefore the higher the equity, the higher would be the cost of
income tax in the tariff.

Tariff or CRC of a pipeline that is 100% funded by equity is costlier than that of a pipeline that is funded by debt
and equity.

•

A pipeline's capital structure is a representation of how a pipeline owner has financed his investment. It is
represented as a ratio of a pipeline's debt and equity. For example, a pipeline owner which has financed his
investment of say $10 million with $6 million of debt and $4 million of equity, is referred to as having a 60%/40%
debt-equity capitalization ratio.

•

The CRC formula for the Bayu-Undan pipeline ignores reference to the the actual capital structure used by
each of the pipeline owner and assumes that the entire project is equity funded. In reality, if this is not the case
and the pipeline is indeed funded partially by debt then the assumption used in the calculation of CRC would
result in excess pipeline tariff and higher returns to the pipeline owners.

Debt-equity ratios for different pipeline owners may be different as each owner would choose his own funding
plan.

•

While looking at the funding pattern of each pipeline owner it is important to see whether the owner group is
partially funded by debt or if the debt for this investment has been taken by the owner indirectly, at a diffEBrent
level within his overall group. This situation would be different for each pipeline owner.
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Tota1Cape1

Impact of Capital Structure on RoR (Unlevered versus Levered return)

Analysis of the 8% RoR forrmula

Pipeline Capex
LNG Capex

404.33
1 308.88

Debt:Equity
100%
0%

RoR
8.00%
8.00%

RoR
8.00%
8.00%

41.12

Annual return
137.06
0.00
137.06

30%

8.00%

RoR

Oz tax rate

WACC

41.12
95.94

178.17

10.40%

11. DETAILED EXPLANATION
(I) CAPITAL STRUCTURE .. (2/2)

Asset Base
1713.21
0.00

Income Tax (allowed on return on equity)

Equity Funding
Debt Funding
Allowed Return (post tax)

Debt:Equity
30%
70%

WACC

Oz tax rate

513.96
1199.25

Required Pre-tax return for 8% post tax target

Equity Funding
Debt Funding

8.00%
30%

137.06
12.34

Return required & Allowed Return
Income Tax (allowed on return on equity)

137.06

30%

8.00%

Oz tax rate

WACC

75.38
61.68

RoR

RoR
11.00%
6.00%

8.72%

Debi: Equity
40%
60%

149.39

685.29
1027.93

Required Pre-tax return for 8% post tax target

Equity Funding
Debt Funding

22.61

Income Tax (allowed on return on equity)

Return required & Allowed Return

RoR

159.87

9.32%

Required Pre-tax return for 8% post tax target

~ : In all the above scenarios the post tax RoR is 8% but the pretax RoR nequired to reach the target of 8% is highest in the unlevered case where there is no debt assumed. This is because interest on debt is a tax deductible expense
and it reduces the income tax component in the post tax RoR.

PTA position

$cenario 1 : Assuming
~0% & both debt &
~quity cost @8%

Scenario 2 : Assuming
50% debt@ 6% &
equity@11%
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11. DETAILED EXPLANATION

(II) RATE OF RETURN .. (1/3)

The allowed Rate of Return (RoR) on invested capital, is of utmost importance in determination of the tariff for any
pipeline project or for that matter any infrastructure project. The RoR is based on the risks assumed and determines
the reward or return for assuming those risks.

Under the pipeline tariff regimes usually, RoR is determined by computing the Weighted Average Cost of Capital of
the investor (WACC). The WACC is derived from the investor's cost of capital, determined by employing the Capital
Asset Pricing Model ('CAPM'), and from the investor's cost of debt. The CAPM model is an asset pricing model which
is a core tenet of modern portfolio theory. The use of CAPM based WACC calculations is very common in pipeline
tariff determination and other forms of infrastructure.

In the GTA for Bayu-Undan pipeline, the RoR is assumed at a fixed rate of 8% (unlevered and after tax). The
Consultant does not know what is the reason for using a flat rate as opposed to putting a formula for RoR within the
CRC. WACC may be different for different participants so the allowed RoR may be different for each owner. The
Consultant does not have the financial data to compute the WACC for each of the owners. Hence the Consultant
has described that from an arm's length perspective, the following principles are used in the industry to determine
the appropriate WACC and RoR to be recovered through Tariff:

=

Re * E/(E+D) +

Rd * (1-t) * D/(E+D)
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RoR is usually set as the weighted average of the costs of the different components of financing, with the weights
generally based on the market value of each component. The Weighted Average Cost of Capital (WACC) of the
investment is computed via the following equation, taking into account the tax impact on financing by debt:
WACC

where:
Re stands for the cost of Equity
Rd stands for the cost of Debt
E stands for the Equity value
D stands for the Debt value
t stands for the corporate tax rate
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11. DETAILED EXPLANATION

(II) RATE OF RETURN .. (2/3)
Determination of the rate of return on the equity capital:

The definition of risk
According to the CAPM model, the total risk borne by an investor can be obtained by summing the systematic and
specific risks. CAPM differentiates systematic from specific risk. Systematic risk refers to the risk of holding the market
portfolio. As the market moves, each individual asset is more or less affected. To the extent that any asset
participates in such general market moves, that asset entails systematic risk. Specific risk is the risk which is unique to
an individual asset. It represents the component of an asset's return which is uncorrelated with general market
moves.
The CAPM formula
The expected rate of return on the market is computed via the following equation:
Re= Rt
+
Pi * [E (Rm) - Rd
where:
Re stands for the required rate of return on equity
Rt stands for the risk free rate of return
Pi stands for the Beta of the company
[E (Rm) - Rt] stands for the market premium

Risk free rate of return
Since government securities are considered not to contain any default risk, their yields are a generally accepted
proxy for a risk-free rate.
The Beta coefficient
The beta is a yardstick for comparing the volatility of the investment in a specific company of a specific industry to
the investment in a broad portfolio of companies as a whole. The beta coefficient can be obtained either from
known databases where samples of comparable public companies have been compiled or it can be calcularad
according to the available market data.
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11. DETAILED EXPLANATION

(II) RATE OF RETURN.. (3/3)
Determination of the rate of return on the equity capital..(cont'd)

The market premium
The equity premium is represented by the expected return, in excess of the risk free rate, which investors generally
require for investing in stocks. There are three ways of estimating the market risk premium in the CAPM model:
- Large investors can be surveyed about their expectations for the future;
• the actual premiums earned over a past period can be obtained from historical data; or
• the implied premium can be extracted from current market data.
The size premium
Analyses of the return of listed, small-size companies show that they yield higher returns than the ones resulting from
the CAPM model. These analyses imply that the measure of the risk used in the CAPM model, i.e. the Beta
coefficient, underestimate the actual risk of small-size companies. Indeed, small-size companies bear some specific
risks, which are linked to their size (higher credit risk, lack of resources to adjust to competition, lack of control over
product and demand, etc.}. Thus, small-size companies are more sensitive to economic risks, which results in the
expectation of a higher return from investors. A size premium may be applied, in order to take into account the size
of the company.
Determination of the cost of debt

The cost of debt measures the current cost to the owner of borrowing funds to finance his investments. In general
terms, it should be a function of the default risk that a lender perceives in the owner. As the perceived default risk
increases, lenders will charge higher default spread (on top of the risk free rate} to lend to the owner. The cost of
debt can be determined as:
• If the owner has bonds outstanding, and the bonds are traded, the yield to maturity on a long-term, straight (no
special features} bond can be used as the interest rate.
If the owner is rated, the rating and a typical default spread on bonds with that rating can be used to estimate
the cost of debt.
If the owner is not rated, but has recently borrowed long term from a bank, the interest rate on the borrowing can
be used
• If the owner is not rated and did not recently borrow long term from a bank, an estimate synthetic rating fo~ <the
company can be used to arrive at a default spread and a cost of debt.
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11. DETAILED EXPLANATION
(III) DEPRECIATION.. (1/2)

•

In the case of pipelines, they usually have a long physically life of at least 30+ years and it can be extended even
further by repairs and maintenance. The economic life on the other hand is dependent on the economic
usefulness of the pipeline. It is no doubt that the Bayu-Undan to Darwin pipeline is dedicated only to transport the
feed gas from Bayu-Undan gas field to the Darwin LNG plant. Currently, the pipeline has no other customer. Unless
this position changes in the future, the economic life of the pipeline can be assessed as linked with the economic
life of the gas field itself. Since gas reserves in the gas field are considered to be finite, the pipeline life would also
be finite.

In fixing pipeline tariffs, capital costs are allowed to be recovered generally via Straight Line Method depreciation
formula. The SLM divides the capital costs over the useful life of the assets. The useful life is determined by testing
the physical and economic life of the assets.

•

•

The CRC formula in the GTA is based on recovery of the entire capital cost of the pipeline over the taxable useful
life of 15 years. The formula uses the tax depreciation life rather than the actual economic useful life of the
pipeline.

As long as there is gas available for commercial production in the gas field and it continues to be commercially
extracted, the pipeline asset will remain useful. On this basis, if one considers a useful life of say 25 years for the
Bayu-Undan gas field, the pipeline would also have a useful life of 25 years.

•

Tax policy defers from country to country and taxation rates and tax depreciation rules are driven by public policy
of a government. Governments, tend to use tax depreciation rates as an incentive and these rates do not
necessarily indicate the actual useful life of the asset.

For Many countries where infrastructure development is important on the economic agenda of the government,
they may choose to incentivize the taxpayers by allowing accelerated or enhanced tax depreciation expense on
their investment so as to reduce their tax bill and improve their post-tax returns. In some cases, tax depreciation
allowance can be as high as 100% in the year of investment in a single year or more than 100% of the amount
invested as an added incentive. However, in such cases, it does not mean that the useful economic life of the
asset is just 1 year. Thus tax depreciation is not the most appropriate measure of the useful life of the asset. 20
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•

Recovery of the entire capital cost cost in just 15 years via the CRC has resulted in "front loading" of
recovery of the investment costs, ie speedier recovery of entire capital costs in years 1-15 with nothing
left to be recovered in the later years as opposed to a more even or balanced recovery of the capital
costs over the actual useful life of the gas field.

11. DETAILED EXPLANATION
(III) DEPRECIATION.. (7,12)

•

This puts a heavy burden of cost on the gas revenues for the years 1-15 and cause of an accounting
mismatch of cost & revenue over the project life. The Consultant has simulated the effect of a slower
depreciation of the capital costs over 25 years. The analysis is given in Annexure 2 and it can be seen
that in this example, the CRC charge will reduce in years 1-15 by is the assets are depreciated over 25
years. The trend would be the same if the useful economic life of the pipeline is seen as anything more
than 15 years.

21
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11. PIPELINE - DETAILED EXPLANATION
(IV) ESCALATION CLAUSE

Rather than a flat recovery of the CRC over the 15 years, the formula set in the GTA to determine the
annual CRC uses a compounding escalation rate of 2.5% such that the CRC keeps escalating during the
15 years rather than remain flat and the owners recover 8% RoR based on such escalating CRC flows.

The Consultant has not understood, what is the justification to use an escalating CRC as opposed to a flat
CRC when the pipeline owner incurs all the capital costs upfront and the actual operating costs (which
may subject to inflation) are recovered separately via the DOCC.

The Consultant has simulated the effect of removing such an escalation and still ensuring that the owners
gets 8% RoR over the project life of 15 years. The analysis is given in Annexure 2 and it can be seen from the
example, that although the CRC will increase in the initial years as opposed to a sliding CRC, the overall
CRC charge will reduce over the 15 years project term, if there is no compounded escalation of the CRC @
2.5% per annum as done in the GTA formula.

22
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DARWIN LNG PLANT- ANALYSES
INDEX
Approach
Darwin LNG plant
LNG Plant Tariff Structure
CRC formula : Assumptions
CRC formula : Observations
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S1 - DARWIN LNG PLANT
APPROACH

The client has provided the consultant with the Feed Gas Sale and Purchase Agreement dated
4th June 2003, Copies of PSCS 03-13 AND 03-13, Income Tax returns and materials explaining
the Calculation of the CRC charge for the LNG plant, which the consultant has reviewed and
relied on. The consultant's main objective is to determine whether the CRC formula in this
agreement is reasonable from an arm's length perspective, under internationally recognized
transfer pricing principles.

Similar to the analyses performed on the pipeline in the prior section, application of the arm's
length principle is based on a comparison of the conditions in a controlled/related party
transaction with the conditions in transactions between independent enterprises. Performing a
benchmark of comparable arrangements between independent companies {Comparable
Uncontrolled Price method) requires defining what a comparable arrangement actually is for
the purposes of applying the arm's length principle.

As compared to the pipeline industry, the LNG industry is still relatively new and in a growing
phase. The subject of LNG liquefaction is as such, not a matter of regulation across the world as
in the case of pipelines. Governments across the world have not yet established any regulator
who would set out and govern the LNG liquefaction industry. The consultant has attempted to
search for a representative sample of LNG liquefaction arrangements to benchmark the CRC
formula in this case, however the consultant has not been successful in getting meaningful
comparables which can be considered as benchmarks for this exercise.
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Sl - DARWIN LNG PLANT
APPROACH - CONTINUED

As such, the consultant believes that each LNG plant is unique in its feature and since there are
a number of factors that distinguish two LNG plants - they cannot be compared directly with
each other.

In the consultant's view, since the CRC formula for the LNG plant is created in a similar way to
the CRC formula for the Bayu-Undan pipeline, some of the key economic principles that
underlie the consultant's comments in relation to the tariff for the pipeline can also be applied
possibly to the CRC formula for the LNG plant in the absence of any more direct comparable
data.
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S2. DARWIN LNG PLANT.. (1/2)

As identified in the main report, the same owners and/or their related companies own the
Upstream gas business, the pipeline and the Darwin LNG plant. The ownership of these
assets in similar proportions. Hence the Upstream and Downstream operations are among
related parties. The key functions undertaken by each business are as depicted by the
following diagram:

Eni Gas & Power LNG Australia B .V.

Santos (Darwin LNG) Pty Ltd

Inpex DLNGPL Pty Ltd

ConocoPhillips Pipeline Australia Pty Ltd

6.13%

10.99%

11.49%

11.38%

56.94%

The Darwin LNG plant ownership is in the form of an incorporated joint venture between the
following parties:

TEPCO Darwin LNG Pty Ltd

3.07%
100.00

Tokyo Gas Darwin LNG Pty Ltd
Total
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S2 - DARWIN LNG PLANT.. (2/2)
The Darwin LNG plant features:

.. A 92m-diameter, 47m-high LNG storage tank to hold up to 188,000m3 of gas
.. LNG process area -for treating and liquefying raw gas
" Marine jetty for delivering liquefied gas to cargo ships for transportation

The LNG plant processes the natural gas and cools and compresses it for storage in an LNG
tank prior to export. The plant infrastructure includes a smaller single LNG processing train
with a normal capacity of 3.24mtpa.

Philips optimized cascade LNG process liquefaction technology is used in the project. This
technology was also used in the Conoco Phillips Kenai LNG plant in Alaska for the first time
and in the Atlantic LNG facility in Trinidad. The LNG plant uses low-emission, aero-derivativedesigned high-efficient gas turbines for refrigerant drivers.

The pipeline and LNG plant enable Timor Leste and Australia to commercialize the
hydrocarbon resources within the Joint Petroleum Development Area (JPDA). In February
2006, the first tanker with liquid natural gas embarked from the LNG plant. The Darwin
Harbour is now a major international gas hub in Australia.
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S3 - LNG PLANT - TARIFF STRUCTURE

The owners of beneficial interest in the Bayu-Undan gas field have signed a Feed Gas Sale and
Purchase Agreement (FGSPA) with Darwin LNG, which is their related company, on the following
commercial terms :

.. The LNG liquefaction plant capacity is fixed and this is entirely booked by the gas owners for a
term of 15 years on "take or pay" principle, subject to force majeure.

.. While the FGSPA is in form a sale and purchase agreement, in substance it is a liquefaction
services agreement. Under the FGSPA, Darwin LNG will in substance provide liquefaction
services to the Upstream Participants. In form, Darwin LNG will purchase feed gas from the
Upstream Participants, liquefy the feed gas into LNG and on-sell the LNG on agreed terms.

• The risks associated with the gas title, pricing and gas marketing are still with the gas owner as
such and they are not assumed by Darwin LNG, which essentially operates as the liquefaction
service provider.

• The tariff agreed by the gas owners with Darwin LNG under the FGSPA comprises of 2 parts:
• Part 1 : Capacity Reservation Charge (CRC) to be calculated annually
• Part 2 : Downstream Operating Costs Charge (DOCC)
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S3- LNG PLANT TARIFF STRUCTURE-CONTINUED

• The DOCC operates on pass-through principle, i.e. the actual operations costs of Darwin LNG
in relation to the liquefaction services and ongoing repairs and maintenance are sought as a
reimbursement from the gas owners through the DOCC. (Review of DOCC is outside the
consultant's scope).

• The CRC on the other hand is a fixed recovery as per agreed formula which basically allows
Darwin LNG to recover the capital costs, an 8% return on investment (unlevered) and the
deemed tax on the return.

.. After the initial 15 years, DOCC and CRC will be replaced by a Unit Tariff (UT).
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S4 - LNG PLANT CRC FORMULA: ASSUMPTIONS

Date of Commencement : 1 January 2006
Term : 15 Years
Plant depreciation : 15 Years using Straight Line Method
Allowed Rate of Return : 8% (unlevered, after tax)
Australian Tax Rate : 30%

The main principles set in the FGSPA and observed in the 2011 CRC calculations for the Darwin
LNG plant in relation to the LNG liquefaction CRC are:
~

.,
..
..
,.

" Annual LNG Plant Capacity: As mentioned below:
First Year :
70,834,500 mmbtu
Second Year :
94,446,000 mmbtu
Third Year:
118,057,500 mmbtu
Fourth Year onwards :
157,410,000 mmbtu

" Capital Costs: US$ 1309 million (not defined in FGSPA but observed in 2011 CRC calculation)

.. Abandonment Costs recovered in year 15: US$ 152.01 million (2006 base escalated @2.5%
per annum to reach US$ 220.16 million in 15 years)
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S4 - LNG PLANT CRC FORMULA : ASSUMPTIONS - CONTINUED

., Escalation rate : CRC is escalated annually at a compounding escalation rate of 2.5%
starting after the firstl 2 months

CRC Formula for initial 15 years as per FGSPA:
Annual CRC = (a) Annual Depreciation
+
(b) RoR + (c) Income tax
Where
Annual Depreciation : Capital Costs/15
Income tax = 30% of (b)
CRC is determined via an iterative process to achieve a rate of 8% RoR

" Share of each gas owner's annual CRC is divided by the Annual Plant capacity and
multiplied by the gas owner's share of booked capacity

• CRC is escalated annually at a compounding rate of 2.5% such the Net Cash Flows (NCF)
from the term of 15 Years achieves the target rate of 8% return
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" The Australian tax rate assumption of 30% matches the current Australian corporate tax rate.
However there is no mechanism in the CRC formula to adjust the CRC rate if there is a change
in the Australian rate of tax over 15 years.

The principles used to determine the CRC for liquefaction service provided by the Darwin LNG
plant are similar to the CRC for the Bayu-Undan to Darwin pipeline and given the scope of this
review and the consultant's approach, the consultant makes the same broad observations on
principles used for the LNG CRC formula as his observations for the pipeline CRC formula.

• The CRC formula uses an unlevered rate of return of 8% and it does not factor-in the actual
capital structure and the financing pattern of each of the investors in Darwin LNG. This can
have a material impact on the recovery of income-tax through the CRC formula.

• The CRC formula assumes a fixed & flat rate of 8% RoR (unlevered, after-tax} instead of using
a RoR determined using the WACC.
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S5 - LNG PLANT
CRC FORMULA: OBSERVATIONS

Date Filed: 12/31/2018

.. Depending on the assumptions that are made about the elements/details that comprise the
CRC formula, the recoverable tariff can change materially over a period of 15 years as shown
by the consultant using some examples in the main report. The consultant makes the same
observations on this CRC formula as in the main report :
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• There is no terminal or scarp value found in the 2011 CRC calculation at the end of project
life of 15 years. It would be fair to assume a recovery of at least the working capital at the
end of the project term, assuming this was included in the capital costs.

• There is no mechanism I control set up in the tariff formula to check on over I underrecovery of tariff via the CRC element. There is also no maximum cap (or a formula for cap)
in the tariff structure to limit the maximum recovery of costs like in the case of pipeline.

.. The consultant has not understood what is the justification to use an escalating CRC as
opposed to a flat CRC when the owner incurs all the capital costs upfront and the actual
operating costs are recovered separately via the DOCC like the pipeline.

.. Like the pipeline tariff, the consultant has not been able to benchmark the above comments
with other LNG liquefaction agreements or tariff regimes for this industry but the comments are
based on sound economic principles in the consultant's views and therefore important. For
details on each of the above points, refer to the analyses in the above section for the pipeline
report.
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S5 - LNG PLANT
CRC FORMULA: OBSERVATIONS - CONTINUED
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.. Like the pipeline, the CRC formula is based on recovery of the entire capital cost of the LNG
plant over 15 years rather than the actual useful economic life of the plant which can be seen
as "front-loading" of costs.
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CONCLUSIONS

In the Consultant's view, although the pipeline and LNG Plant tariff formula arguably uses basically
arm's length principles of cost of service, there is a bandwidth available on how these principles are
applied in practice and what assumptions are used to calculate the yearly CRC charge. As the
Consultant has demonstrated, the CRC is quite sensitive to these assumptions and can vary
materially depending on how the principle is applied or what assumption is used.

PIPELINE

As explained by the Consultant, some of the assumptions used in the agreements could be
questioned if the tariff for this pipeline was to be tested under the sample regulations and tariff
agreements listed by the Consultant. The Consultant believes that the gas owners and the pipeline
owners, in an arm's length (non related party) situation could have strived more to put the following
precisions in the CRC formula:
• RoR

, Recognize the actual capital structure used by the owner to fund the pipeline investment,
ie using a levered RoR as opposed to assuming 100% equity funding (unlevered RoR case)
which is most expensive
,

Link the RoR in the formula to the actual WACC of the pipeline investors rather than
allowing a fixed rate, although a rate could be fixed if this was negotiated and agreed
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PIPELINE - continued

CONCLUSIONS - CONTINUED

• Longer depreciation of assets to slow down capital cost recovery rather than allowing owners
to recover full costs in 15 years when the economic life is 25 years
• Not choose to use a fixed compounding escalation rate for CRC

• Put some mechanisms in the formula to prevent over/under recoveries due to the variance
between assumptions and actuals
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LNG Plant

12. CONCLUSIONS - CONTINUED

For the LNG Plant, we summarize our obseNations conclusions as follows:

• The CRC formula uses an unlevered rate of return of 8% and it does not factor-in the actual
capital structure and the financing pattern of each of the investors in Darwin LNG. This can
have a material impact on the recovery of income-tax through the CRC formula.

• The CRC formula assumes a fixed & flat rate of 8% RoR (unlevered, after-tax) instead of using a
RoR determined using the WACC.

• There is no mechanism I control set up in the tariff formula to check on over I under-recovery
of tariff via the CRC element. There is also no maximum cap (or a formula for cap) in the tariff
structure to limit the maximum recovery of costs like in the case of pipeline.

• There is no terminal or scarp value found in the 2011 CRC calculation at the end of project life
of 15 years. It would be fair to assume a recovery of at least the working capital at the end of
the project term, assuming this was included in the capital costs.

• Like the pipeline, the CRC formula is based on recovery of the entire capital cost of the LNG
plant over 15 years rather than the actual useful economic life of the plant which can be seen
as "front-loading" of costs.

36

EX. J 154

Date Filed: 12/31/2018
Page: 615
Document: 003113121464
Case: 18-3662

LNG Plant - continued

CONCLUSIONS - CONTINUED

• The consultant does not understand the justification for the use of an escalating CRC as
opposed to a flat CRC when the owner incurs all the capital costs upfront and the actual
operating costs are recovered separately via the DOCC like the pipeline.
• Considering the CRC calculations , it appears that the Contractors are compensated far
more than what they would have earned in an arm's length transaction.
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DISCLAIMERS

• Opus & Best LLC relied upon the accuracy of the information, including data provided by the client and
drew rational conclusions from same. Consultant does not bear any responsibility for the exactitude of
such information and or data. Consultant disclaims and liability foray incorrect or inaccurate
information provided by the client relating to the Bayu-Undan gas project
Other than testing the comparability of the CRC formula and benchmarking same against those of
independent enterprises, for the purposes of determining the arm's length profitability of the
Contractors, the Consultant does not vouch for the sufficiency or adequacy of this report for any such
purpose.
• The observations and conclusions in this report are the views and opinions of the Consultant. After all,
views are views and it is possible that others may have different views on the exact same subjects. It is
also possible that others may not necessarily agree with the Consultant's views and opinions and the
Consultant does not make representations or warranties in this regard.
• The Consultant also takes no responsibility to update this report at any time.
• The Consultant has solely relied entirely on the following information provided by the National
Directorate of Petroleum Revenue for the purpose of this exercise:
• Gas Transportation Agreement
• Copy of Pipeline CRC Calculation Sheet
• CRC principles document
• Income Tax Returns
• Gas Sale & Purchase Agreement
In addition, the Consultant has relied on publicly available information that the Consultant has
managed to find from the internet for doing this analysis, and which is identified on Slide X. The
Consultant has not independently verified any such information.
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ANNEXURES
• Annexure 1 : List of research documents attached
• Annexure 2 : CRC Sensitivity Examples
• Annexure 3 : List of information from the client
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Tariff Calculation Methodologies within the Natural Gas Supply
System
1. Introduction
The operation of the RoA Gas Supply System is implemented by 2 companies:
"ArmRosGasProm" CJSC and "Transgas" LLC. The first carries out import, distribution and
supply of natural gas (hereafter, gas), as well as the System management. The second one
implements transportation of gas from the Armenia border to the Distribution Company as well
as the operation of underground storages.
The set of the Gas Supply System tariffs comprises two tariff groups:
a) Tariffs for services mutually rendered by the companies operating within the System.
They are tariffs for transportation, storage, distribution and dispatch services.
b) Regulating tariffs for services rendered to gas consumers.
Tariff development procedure is implemented in a number of stages, each of which has specific
goals, requires specific calculations and adoption of principles (methodology) for carrying out of
those calculations.
At the first stage, the amounts of annual revenues of the System companies shall be calculated,
which should be enough to incur all operating costs required for their reliable, safe and
continuous operation and to gain a reasonable profit against the invested capital. It is necessary
to have established principles (methodology) for calculation of the required costs and profit.
At the second stage, the cost of services rendered to customers and customer classes shall be
calculated based on the classification of costs of various functions and allocation of the required
revenue among the customer classes.
At the third stage, all tariff designs shall be selected and tariff rates shall be calculated.
The main objectives of the tariff methodology are:
a) to ensure financial sustainability of the System companies;
b) to attract the capital necessary for the System upgrade and expansion, at reasonable costs;
c) to stimulate provision of safe and reliable gas supply services at affordable and
competitive tariffs;
d) to stimulate effective use of gas supply services by customers.

2. Determination of the Required Revenue
To ensure their continuous operation, the companies must be able to recover all reasonable costs
incurred in the process of rendering services. Total revenue, which the company is allowed to
receive through tariffs, is called the Revenue Requirement or Total Cost of Services.
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The annual Revenue Requirement (RR) of "ArmRosGasProm" CJSC shall be calculated by the
following formula:
AR= CPG + CGT + O&M + D + T +R (1)

Where:
CPG - Cost of purchased gas (without VAT);
CGT - Cost of gas transportation - annual amount, which "ArmRosGasProm" CJSC pays to
"Transgas" LLC for transportation of gas throughout the Republic of Armenia.
O&M - Annual operation and maintenance costs;
D

- Depreciation of fixed assets and amortization of intangible assets;

T-

Taxes paid by the company (except for VAT and Profit Tax), duties and other mandatory
payments established by the Legislation.

R -

Allowed return.

Revenue Requirement of "Transgas" LLC shall be determined by the same formula, excluding
such components as cost of purchased gas and transportation cost.
AR= O&M + T + R (2)
The Revenue Requirement of companies shall be calculated based on actual costs of the latest 12
months with some adjustments, which take into account changes in expenses and revenues
already known at the moment of submission of the tariff application or to be made during the
effectiveness of a new tariff, measured with reasonable accuracy.

2.1 Cost of Purchased Gas
Annual gas purchase expenses shall be determined by the following formula:

PGC= ~CV
L.i
I

I

i

3

where: C; - price of gas unit (1000m ) purchased by "ArmRosGasProm" CJSC from different
importers within different time-periods during the year, according to the Contracts signed and
registered with the Public Services Regulatory Commission (hereafter, the Commission) in
established procedures.
V; - amount of gas purchased by "ArmRosGasProm" CJSC from different importers within
different time-periods during the year.
Total amount of gas purchased during the year,

V=I V;
necessary to ensure annual consumption, shall be determined by the following formula:

2
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Where:
Vs - amount of gas supplied to customers during the year.
L\ V - gas losses and gas for own needs within the gas transportation and distribution networks,
calculated according to the methodology approved by the Commission.

2.2 Gas Transportation Costs
"ArmRosGasProm" CJSC, implementing gas import, distribution and sale, shall be paid for
services rendered by "Transgas" LLC for gas transportation and storage, according to the tariffs
established by the Commission in compliance with this Methodology, ensuring that company's
Revenue Requirement calculated based on formula (2).

2.3

Operation and Maintenance Costs

Operation and maintenance costs (O&M) embrace the following groups of expenses of the Gas
Supply System companies:
•

Production personnel payroll, including payments to the social security fund;

•

Material expenses necessary for operating;

•

Repair expenses, which comprise cost of repair works carried out both by other
contractors and by own personnel;

•

Cost of customer service, which include meters service, meter reading, billing, payment
accounting and collection costs (these costs are specific only for "ArmRosGasProm"
CJSC implementing distribution and customer service functions);

•

Administrative and general expenses;

•

Other operating expenses, which can also comprise allowed level of bed debt expenses.

O&M expenses do not include expenses irrelevant to the licensed activity. For that kind of
expenses companies shall carry out a separate accounting.
Licensees shall be obliged to carry out accounting according to the Chart of Accounts and cost
assignment rules established by the Commission.
Through tariffs shall be recovered only expenses accounted in compliance with the Chart of
Accounts established by the Commission.
Applying for a tariff, the company shall submit expenses for the previous year audited by an
auditor, actual (forecasted) expenses for the current year and planned expenses for the settlement
year.

3

EX. J 166

Case: 18-3662

Document: 003113121464

Page: 628

Date Filed: 12/31/2018

2.4 Allowed Return
Allowed return is such an amount of profit, which allows the companies to fulfill liabilities
related to capital attracted for financing of assets and not to hinder attraction of additional own or
borrowed funds necessary for the development of companies.
Allowed Return shall be calculated by multiplying the regulatory asset base (Profit calculation
base) (RAB) by the allowed rate-of-return (RoR).
AR=RAB *RoR
Regulatory asset base is the value of the company's net assets. It shall be calculated by the
formula:
RAB= VFAUU - VFAPC-AD + WC
Where:
VFAUU - Recognized value of fixed assets that are used and useful for licensed activity
approved by the Commission;
VFAPC - Value of fixed assets paid by customers but not reimbursed (for instance, value of
meters or construction);
AD

- Accumulated depreciation;

WC

- Amount of working capital allowed by the Commission.

From time to time (but not more often than once a year) the Regulatory Asset Base shall be
recalculated to take into account the following:
•

Investments made in assets recognized as used and useful, without investments paid by
customers;

•

Allowed depreciation;

•

Allowed changes in working capital.

As some investments may be done in foreign currency, the changes in exchange rates shall be
taken into consideration during the recalculations, to ensure real value of the assets for regulatory
purposes.
Allowed rate-of-return shall be set in the amount of weighted average capital of the company,
which is the average value of the borrowed and own capital, calculated according to their
weights in the capital structure.

LBC; *'i +OC*ru
RoR

=-'-;- - - - - BC+OC

Where:
4
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BC and ri - are outstanding residual amount of the i1h borrowing at the beginning of the
settlement year and the cost of its servicing, respectively (in unit weights).
OCi and ru - are value of own capital at the beginning of the settlement year and its allowed
(reasonable) rate of return (before tax).

2.5 Depreciation
Depreciation costs shall be calculated by the straight line method, based on historical
(acquisition) cost and useful lives of used and useful fixed assets.
If fixed assets are used with low use factor or low operating hours of capacity (carrying capacity)
use, the Commission shall have the right to apply reasonable reducing coefficients towards their
values.

3. Cost Analysis
At the next stage of the tariff development, the analysis and allocation of companies' costs
according to the licensed activities, types of costs and customer classes shall be implemented.
Setting of tariffs reflecting all costs of companies for rendering services to different customers
and customer classes is one of the goals of pricing. Through cost analysis the portion of various
customer classes within total costs shall be determined and their allocation among the customer
classes shall be carried out.
Cost analysis shall consist of the following steps:
•

Functionalization of costs;

•

Classification of costs;

•

Definition of customer classes;

•

Determination of allocation factors;

•

Allocation of costs.

Methods for classification of customers, determination of allocation factors and allocation of
costs shall be submitted by companies to the Commission for approval.

3.1 Functionalization of Costs
"ArmRosGasProm" CJSC has three functional areas of activity: gas import, distribution and
system dispatch. "Transgas" LLC is involved in gas transportation and storage. At this step, each
cost component of companies shall be divided among the aforementioned functional areas (see
tables l and 2 of the Attachment).

3.2 Classification of Costs
Costs shall be classified into the following groups: fixed, variable and customer service.
5
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Fixed costs are those costs that companies incur regardless of the amount of supplied gas and
number of customers. They are mostly the costs associated with operation and maintenance of
the company's fixed assets, and other costs that should be recovered regardless of the volume of
gas consumed.
Variable costs are those costs that vary with the amount of supplied gas. These costs comprise
cost of supplied gas and some other costs related to the amount of gas (i.e. bad debt write-off
costs and other).
Customer service costs are those costs directly associated with the provision of services to
customers. They include meter reading, billing, collection, recording and other costs, as well as
costs related to the operation of meters.
Cost classification is presented in Attachments No.No. 3 and 4.

3.3 Definition of Customer Classes
According to the RoA Energy Law, differentiation of tariffs can be done based on the required
capacity, consumption amount, time and connection terms. The differentiation shall be made
based on customers classes. Each customer class shall comprise customers of the same
consumption characteristics, whose gas supply and servicing results in the more or less similar
price load for the system.
During the customer classification, except for the technical characteristics, economic
characteristics also can be taken into account, such as the value of service, price flexibility,
availability of an alternative, competitive service.
From the abovementioned, the following classes of customers shall be recommended:
1.

Population (residential customers). This class embraces those customers, who use
natural gas for residential purposes.

2.

General Commercial Customers. This class consists of all those customers, who do not
use natural gas for residential purposes and, are not included into the next four classes.

3.

Compressed Natural Gas Suppliers. This class comprises customers supplying
compressed natural gas for vehicles.

4.

Thermal Power Plants.

5.

Heat Supply. This class includes boiler houses producing thermal energy for sale.

6.

Large industrial customers.

The above customer groups refer only to ArmRosGasProm CJSC involved in distribution.
Customer classes and their structure shall be approved by the Commission upon submission by
the company.

6
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For TransGas Ltd., consumers are represented by the distribution company and those consumers
that import gas for ancillary needs and use transportation and storage services.

3.4.

Allocation of Costs

The costs classified in the next stage of the analysis are allocated among customer groups. Such
allocation is carried out by means of allocation factors to be determined in a manner to reflect the
causes of costs incurred within customers groups with maximum accuracy.
Allocation of the fixed costs is carried out proportionally to the value of the own peak
consumption for individual customer groups, regardless of when such consumption occurs. This
method of allocation is called the Non-coincidental Peak (NCP) as opposed to the method called
the Coincident Peak (CP), when allocation is carried out proportionally to the consumption of
individual customer groups at the moment of the maximum system peak.
The allocation factors are determined through the following formula:
N
KN;=L~;

where:
K Ni

-

is the allocation factor of the ith customer group of the fixed costs;

N; - is the maximum daily consumption of the ith customer group.
Allocation of the variable costs is carried out proportionally to the annual consumption value of
the customer groups:

V

Kv;

=L~;

where:
1

Kv; - is the allocation factor of the i h customer group of the variable costs;

V; - is the annual consumption of the ith customer group.
Allocation of customer service costs is carried out proportionally to the number of customers
'reduced' in the customer groups. Taking into consideration the fact that servicing customers in
different customer groups incurs different costs within the company, and assuming one
residential consumer as a unit, for the consumers of the rest of the customer groups we apply
'reduction' factor, which reflect such differences to this or that extent.
With consideration of the above, the allocation factors of customer service costs will be
determined through the following formula:

7

EX. J 170

Case: 18-3662

Document: 003113121464

Page: 632

Date Filed: 12/31/2018

where:
n; - is the number of customers in the ith customer group;

a; - is the 'reduction' factor of one customer of the i1h customer group to a residential consumer,
showing what is approximately the number of residential consumers the service costs of
which are equivalent to the average service costs of one customer of the given group.
Allocation of the classified costs is carried out on the basis of the determined allocation factors
through the following formulas:

Cvi = Kv;

* Cv;

where:
CN, Cv and Cn - are respectively the fixed, variable and customer service costs in the system;
CN, Cvi and Cni - are the portion of the corresponding costs reimbursed by the ith customer group.

4.

Selection of Forms and Structure and Calculation of Gas Supply Sector Tariffs

4.1.

Transportation Tariff

Transportation tariff is established by the TransGas Ltd. for gas transportation and storage
services. The company renders services to ArmRosGasProm by transporting the gas imported by
the latter from the border to the separation point with the distributor. Similar services will be
rendered to other Licensees importing gas for ancillary needs or for export.
In the absence of compressed air plants, the costs necessary to operate the transportation system
do not depend upon the amount of transported gas and are considered fixed - capacity costs. Part
of the costs associated with gas storage can be considered directly proportional to the amount of
the stored gas (for instance, the cost of gas spent on compressed air plant operation or the
financial costs associated with the stored gas). However, since the transporter is not the gas
owner, these costs will be recovered from the expenses of the gas owners and will not be
included in the revenue requirement of the transporter.
Gas transportation tariff is a one-part tariff, the service measurement unit for which may be:
a)

maximum daily consumption of the busiest month in conditions of transportation
system capacity restrictions (thousand cubic meters per day);

b)

a unit of transported gas amount (thousand cubic meters) in the absence of
transportation system capacity restrictions;
8
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In instance (a), transportation tariff will be determined through the following formula:

12

f

R,
(AMD/month thousand cubic meters/per day)
Qimax

where:
Q;max - is the maximum daily consumption (thousand cubic meters per day) of the busiest month
for the ith gas transportation client.

The monthly payments of gas transportation clients are fixed values equal to:

and are not dependent on the volume of transported gas during the given month.
Maximum daily gas consumption is determined by means of the measurements carried out
through the client's meter in advance. If no such measurements are taken, the maximum daily
gas consumption may be determined by means of dividing the monthly consumption of the
busiest winter month by the number of days in the month. If there are no such data either, then
the maximum consumption shall be determined by the capacity of the consumption restriction
equipment.
In instance (b) transportation tariff is determined through the following formula:

LRR,
vyear (AMD/thousand cubic meters)
/I

where:

v:rar - is the amount of transported gas for the ith Licensee during the year (thousand cubic
meters), measured at the delivery points to the client or distributor from the transportation
system. Monthly gas transportation charge will be:

where:

V,;"°n - is the amount of gas transported during the given month for the i 1h customer determined
through meter readings, if the gas delivery to the owner is carried out directly from the
transportation system and in accordance with the following formula:
ymon
fl

Vdimon
1- ad
100

9
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provided that the delivery is carried out through the distribution system. In this formula ad
indicates the gas losses within the distribution system expressed in percentage to the gas entering
the distribution system.

Distribution Tariff

4.2.

Distribution tariffs shall be applied to the Licensees (client), which import gas for own
consumption or for export (when gas is transported trough the distribution system also).
Gas distribution tariff is a one-part tariff, for which the service measurement unit may be:
a) Maximum daily consumption of the busiest month in conditions of the distribution
system capacity restriction (thousand cubic meters per day).
b) A unit of gas transported through the distribution system in the absence of the
distribution system capacity restrictions (thousand cubic meters).

In instance (a), distribution tariff will be determined through the following formula:

12

£RdQimax (AMO/month thousand cubic meters/per day)

where:
Q;max -

is the ith client's maximum daily consumption (thousand cubic meters per day) of gas
transported through the distribution system, within the busiest month.

The monthly payments are fixed values equal to:

and are not dependent on the volume of gas transported through the distribution system during
the given month.
Maximum daily gas consumption is determined by means of the measurements carried out
through the client's meter in advance. If no such measurements are taken, the maximum daily
gas consumption may be determined by means of dividing the monthly consumption of the
busiest winter month by the number of days in the month. If there are no such data either, then
the maximum consumption shall be determined by the capacity of the consumption restriction
equipment.
In instance (b) distribution tariff is determined through the following formula:

£Rd

year

Vdi

(AMO/thousand cubic meters)

where:

IO
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0

VJ;'

is the amount of gas transported through the distribution system for the ith Licensee
during the year (thousand cubic meters), measured at the delivery points to the client from the
distribution system.
-

'

Monthly gas distribution charge will be:

where:

Vd7°n - is the amount of gas transported through the distribution system for the th customer
during the given month, which is determined through meter readings.

Tariffs for Dispatching

4.3.

Tariffs for dispatching shall be applied to the Licensees, which import gas for own consumption
or for export.
Tariff for dispatching is determined as follows:

NRd
"V.year
L..J ,mp.,
where:

R.Ri- portion of the dispatch service in the revenue requirement of "ArmRosGasProm" CJSC,
for which separated calculation is needed.

LV:;,~;

- amount of gas imported during a year by different Licensees, including

"ArmRosGasProm" CJSC.

Importers shall pay "ArmRosGasProm" CJSC for the dispatch services, since the dispatch
service is within its structure. The portion of monthly payment shall be determined by the
following formula:

where:
V,.month -

amount of gas accepted at the separation points during the given month by the Licensee.

11
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and ad - gas losses expressed in percentage in the transportation and distribution systems in
compliance with the amount of gas entered to the system.
a1

In the event natural gas owned by the Licensee is not entered to the distribution system, then ad
is accepted to be equal to zero.

4.4.

Retail Tariffs of the Customer Classes

Calculation basis for tariffs of customer classes is considered to be expenses incurred by the
distribution company ("ArmRosGasProm" CJSC) classified and allocated between the customer
classes.
Tariff rates are calculated within the one-part tariff or two-part tariff system. Moreover, other
approaches to the tariff structure and tariff rate calculation can be offered by the company.
Below is the recommended tariff structure and tariff rate calculation of the aforementioned
customer classes.
The rate of the purchased gas price, separated from the service rate, is established in all tariffs. In
case of the change of the purchased gas price or exchange rate differences, the rate of the
purchased gas price can be altered without making application to change the entire tariff.
Tariff rate of the purchased gas price is general for all customer classes and shall be calculated in
accordance with the following formula:

C

where:
-

c - is weighted average cost of the gas unit purchased for internal consumption during the
reporting period, which is equal to:

LCY;
c=-''-.- -

LV;

4.4.1. Population (residential customers)
Tariffs for gas supplied to the population shall consist of the following components:
a)
b)

Gas price rate (TRg) expressed at AMO/cubic meter;
Monthly fixed customer charge, which is expressed at AMO/customer/month and
shall be determined based on the following formula:

12
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ccd
where:
ENc and Enc_
De- average

portions of fixed costs and service costs of the residential customers.

annual number of residential customers.

Monthly charge for the residential customer will be:

MPd =Vm *TR 8 +CCd

where:
V m -monthly gas consumption in cubic meter.

4.4.2. General Commercial Customers
The following tariff rates shall be applied to this class:
a)
b)

Gas price rate;
Gas transportation and distribution service rate expressed at AMD/cubic meter, which
shall be determined as follows:
TR N.gc

E
=____!!3.:_
V
year
gc

where:
ENgc _

V

portion of fixed costs of the general commercial class;

;ar -annual gas consumption of general commercial customer class.

c)

Monthly fixed customer charge expressed at AMO/customer/month and is determined
as follows:

ccgmonJh

Engmonth

where:
portion of service costs of the consumers pertaining to the general commercial customer
class;
Dgc _ number of the customers of the group.

Enge _

Monthly payment for this class shall be determined as follows:

13
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4.4.3. Compressed Natural Gas Suppliers and District Heating Companies
Tariff structure of these classes is similar to the previous class, and tariff rates shall be
determined by using portions, consumption volumes and number of customers of the
corresponding expenses of the classes.

4.4.4. Thermal Power Plants
The following tariff rates shall be applied for thermal power plants:
a) Monthly fixed charge for daily gas maximum consumption; (AMD/month/[thousand cubic
meter/day]), which is determined by the following formula:

E Ntpp + E ntpp
l2Q,ppmax

where:
ENtpp and En1pp. _ are

portions of fixed and service costs of the thermal power plants class;

is maximum daily consumption of the companies of the class (thousand cubic
meters/per day).

Q1pp .. max _

Monthly charge shall be determined by the following formula:

Mc,pp = vtpp * TRg + Q,pp

* TRN

where:
V1pp. - is the monthly gas consumption of the given thermal power plant (thousand cubic
meter)
Q1pp -

is maximum daily consumption of the given thermal power plant during the reporting

year.

4.4.5. Large Volume IndustriaJ Customers
Tariff structure of this class is the same as the previous one. Tariff rates shall be determined by
the same formulas using share portions of the costs allocated to this class and amounts of daily
gas maximum consumption.
The structure of proposed tariffs may be implemented by stages, depending on availability of the
required information.
14
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TDA / TBUCA Regulations Interpretive Guidelines

*******************************************
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INTRODUCTION AND OVERVIEW
Scope of the Interpretive Guidelines
The materials in the Guidelines deal with the ways in which the Timor-Leste Tax Administration
applies the income tax system to transactions in the areas of oil, gas and minerals. The focus is
the simplification, through examples and explanatory comments, of the key provisions of the
Regulations issued pursuant to the Taxes and Duties Act (2008) “TDA” and the Taxation of
Bayu-Undan Contractors Act (2003) “TBUCA.”
The objective is to provide some understanding in respect of the key provisions of the
Regulations and also establish consistent interpretation and application module between similar
provisions of the TDA and TBUCA.
Timor-Leste taxation laws governing oil, gas and mineral resources are complicated. There are a
number of factors contributing to its complexity. The source of the laws is one factor. A
substantial part of the laws governing taxation in the Bayu-Undan portion of the Joint Production
Development Area (JPDA) is the inherited Indonesian Tax Law. Procedural laws are also
sourced and codified in different mediums. Up until now, there are no interpretative Regulations
to expand on the substantive provisions of the applicable taxation laws in Timor-Leste. During
the UN Administration in Timor-Leste, there was a seemingly constant change in the taxation
laws, and sometimes with unresolved ambiguities. Furthermore, the taxation laws governing
hydrocarbons is probably one of the most complex branches of taxation laws.
A substantial number of the oil and gas taxpayers in Timor-Leste are foreign entities.
International trade and investment transactions are themselves often very complicated, and the
complications are compounded by sometimes conflicting demands of two or more national tax
regimes.
These Guidelines are designed to serve as an initial step in the process of simplifying the
applicable tax laws regulating the hydrocarbon industry in Timor-Leste-the determination and
administration of Timor-Leste tax liabilities resulting from the conduct of related oil and gas
business.
The overriding mission of the National Directorate of Petroleum and Mineral Revenue
(NDPMR) is to provide Timor-Leste oil, gas and mineral taxpayers top quality service by
helping them to understand and meet their tax obligations and by applying the tax law with
integrity and fairness to all. It is the duty of NDPRM to correctly apply related Timor-Leste tax
laws and regulations, determine the reasonable meaning of various oil, gas and mineral tax
provisions in light of the underlying intent1.
At the center of a sound tax administration is the correct interpretation of the applicable tax laws
and regulations. The State revenue accruing from oil, gas and mineral resources is properly
protected only by ascertaining and applying the proper interpretation of the applicable laws and
the regulations made thereunder.

1

See-Articles 14(i), 15(a) through (c) of the Organic Statute of the Ministry of Finance, issued pursuant to DecreeLaw no. 13/2009.
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NDPRM’s intent in providing this published interpretive guideline is to serve Timor-Leste
taxpayers fairly and with integrity by providing correct and impartial interpretation of the
applicable tax laws. The interpretive guidelines will also provide taxpayers with reasonable
certainty by providing a window into the “mind” of the Timor-Leste Tax Administration.
Hydrocarbon deposits on the ground are endowments from nature. They are exhaustible and
finite. It is only by converting some of their value to financial assets for the society and the
investors and managing the revenue properly can the resources make any meaningful
contribution to economic development. The establishment of an appropriate fiscal policy is a key
factor and a precondition for good results.
A good fiscal regime is important for economic development. When a country exploits its
petroleum and or mineral resources for financial assets, appropriate taxation is even more crucial
because the production of oil, gas and minerals ordinarily give rise to economic/resource rent.
Certainty in the application of taxation laws is a prerequisite of a sound tax administration. The
narratives and the examples provided in the present guidelines is another step taken by the
NDPRM to assist taxpayers in understanding key provisions of Chapter IX of the Taxes and
Duties Act (2008) and the Taxation of Bayu-Undan Contractors Act (Law No. 3/2003), and
more particularly the regulations issued thereunder.
The substantive provisions of Chapter IX of the Taxes & Duties Act (TDA) mirror substantially
the provisions of the Taxation of Bayu Undan Contractors Act (TBUCA), and as such, the
discussions and the examples in the Interpretive Guidelines are similar. The only material
difference between the two substantive laws is the nexus and interplay between the TBUCA and
the relevant Indonesian taxation laws and procedures. Those Indonesian laws and procedures are
not relevant and inapplicable in the areas subject to the TDA and the Regulation TDA-IX/12.
Users to are advised to pay particular attention to the fact that the relevant Indonesian laws and
procedures bear a great degree of relevancy in the portion of the Joint Production Development
Area subject to the TBUCA as well as the area designated as the Greater Sunrise.
Finally, users of these present Guidelines, like any other interpretive guidelines, must understand
that interpretive guidelines are like “work-in-progress” and ever evolving. New facts and
circumstances may compel the Timor-Leste Tax Administration to adopt a different approach to
a particular provision of the law and or the Regulations now or in the future.
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Regulation TDA-IX/12: Interpretive Guidelines
Section 3
Scope of Regulations
The Taxes and Duties Act (“TDA”) was passed by the Timor-Leste Parliament on 25th June
2008, with effect retroactively from 1st January 2008 for annual taxes and 1st July 2008 for all
other taxes. The TDA applies to the exclusive territory of Timor-Leste including the Joint
Production Development Area (JPDA), except for the Bayu-Undan and the Greater Sunrise
parts of the JPDA.
UNTAET Regulation 2000/18 was essentially repealed by the TDA, and a single framework of
taxation in Timor-Leste resulted (but subject to the Timor Sea Treaty, where applicable).
However, the TDA did not abolish the regime governing the collection and recovery of tax, tax
offences and sanctions, as those matters will still be governed by UNTAET 2000/18 until the
passage of new laws covering such matters2. Chapter IX of the TDA applies exclusively to
persons whose business pertains to the oil and gas industry and carrying on business within the
Timor-Leste exclusive area and the Kitan portion of the JPDA.
Chapter IX (TDA) Regulations3 were issued in July 2012 and was effective for the 2011 tax
year. Section 3 (ambit of the Act) of the TDA excludes the application of all the provisions of
the law except those contained in Chapter IX to the oil and gas industry. There were no
provisions governing the computation of taxable income in Chapter IX of the TDA because of
the exclusion contained in Section 3 of the TDA. Regulation TDA-12/2012 now governs the
computation of taxable income and other matters relating to the administration of tax in relation
to the oil and gas business in areas subject to Chapter IX of the TDA.

2
3

See-Sections 93, 93.4 and 93.5 of the UNTAET Regulation 2000/18
Regulation TDA-IX/2012

4
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The chart below summarizes the oil and gas taxation regime in Timor-Leste

Timor-Leste Exclusive Area
Onshore & Offshore within
Timor-Leste exclusive
territorial waters

JPDA
JPDA (Non-Annex F)

Tax law applicable

TDA (including Chapter IXfor oil & gas business),
Regulation TDA-IX/2012 and
the UNTAET Regulation
2000/18.

Chapter IX of the TDA,
Regulation TDA-IX/2012,
Timor Sea Treaty, including
Annex G, Indonesian Law on
Value Added Tax on Goods
and Services and the
UNTAET Regulation
2000/18.

Comments

The TDA provides the
framework for general
taxation regime in TimorLeste exclusive area.
UNTAET Regulation 2000/18
and Regulation TDA-IX/2012
govern tax administration.

The TDA repeals the previous
Petroleum Tax Act
Regulation TDA-IX/12 and
UNTAET/2000/18 govern tax
administration. Consistent
with the sharing formula
under the Timor Sea Treaty,
90% of the revenue is subject
to Timor-Leste taxation.

JPDA (Annex F)
Indonesian Law on Income
Tax, Indonesian Law on Value
Added Tax on Goods and
Services and Sales Tax on
Luxury Goods, Indonesian
Law on General Procedure (as
modified by UNTAET
Regulation 2000/18, Timor
Sea Treaty, including Annex
G, UNTAET Regulation
2000/18, Taxation of BayuUndan Contractors Act
(TBUCA) , Tax Stability Act
and TBUCA Regulations
(when issued).
The Timor Sea Treaty
(including Annex G) applies.
Consistent with the sharing
formula under the Timor Sea
Treaty, 90% of the revenue is
subject to Timor-Leste
taxation. The TBUCA
Regulation issued pursuant to
Section 16 of TBUCA is yet to
be signed and published by the
Minister of Finance.

The TDA Regulations are applicable only to a Contractor or Subcontractor, and any person
receiving an amount for goods or services supplied to a Contractor or Subcontractor or by
a Contractor or Subcontractor to any person in connection with Petroleum Operations in
Timor- Leste, excluding the area designated as Annex f in the Timor Sea Treaty.

5
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The diagram below shows the applicability of TDA. The operative words are “Petroleum
Operations.” Section 68 of the TDA defines the phrase to “Petroleum Operations” to mean:
“authorised activities under a Petroleum Agreement”.
Petroleum Agreement is defined under Section 68 to mean:
(a) A contract, licence, permit, or other authorisation in relation to petroleum
operations made or given pursuant to the Timor-Leste Petroleum Act, except for
a Seepage Use Authorisation; or
(b) An authorisation or production sharing contract made under the Code;
NDPRM has interpreted4 the phrase “Petroleum Operations” in different but relevant
circumstances to mean virtually anything excepting the business of the taxpayers that is only
tangentially connected with activities “authorized under a Petroleum Agreement.”

Example 1 (Scope of TDA Regulations)
Company X is a sub-Contractor providing drilling services to a Contractor T which is operating
in the Kitan field. In addition, Company X also leases construction machinery to a Timor-Leste
construction Company W (unrelated to the Contractor T doing business in the Kitan field), and
such construction company W is not engaged in any activity in the Kitan field or working on any
project related to the Kitan field.

Therefore, while Company X’s income derived from its

drilling services to Contractor T is subject to taxation under the TDA Regulations, its leasing
income derived from the leasing of construction machinery to Company W is not subject to
taxation under the TDA Regulations. Company X should refer to other tax regulations and tax
regimes of Timor-Leste to determine the taxability of the leasing income derived from the
leasing of construction machinery to Company W.

Section 5.1
Sources of Income

Section 5.1 of the TDA Regulations describes the types of income subject to taxation under the
TDA Regulations, with the following definition of “Timor-Leste source income”:

4

Public Ruling 2010/81.
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An amount is Timor-Leste-source income to the extent to which the amount is connected
with the performance of petroleum operations or project:
(a) income from petroleum operations or project carried on by a Contractor or
Subcontractor resident in Timor-Leste; or
(b) by a non-resident through a permanent establishment in Timor-Leste as determined
under the present Regulation and any other applicable tax laws;
(c) income from the alienation of any movable property of a Contractor used in deriving
Timor-Leste-source income referred to in subparagraphs (a) and (b);
(d) income from the lease of immovable property in Timor-Leste whether improved or
not, or from any other interest in or over immovable property, including the right to
explore for, or exploit, natural resources, in Timor-Leste;
(e) income from the alienation of any property or right referred to in paragraph (d) or
from the alienation of any ownership interest in a legal person the assets of which consist
wholly or principally of property or rights referred to in paragraph (d);
(f) dividend paid by a resident or permanent establishment;
(g) interest, royalties, management fees, annuity, or any other income paid by a resident
or borne by a permanent establishment in Timor-Leste of a non-resident;
(h) income from services rendered in Timor-Leste relating to construction, building
activities, construction consulting services, air or sea transportation, mining and mining
consulting services, insofar as the remuneration is paid by a resident person or borne by a
Timor-Leste permanent establishment of a non-resident person; and
(i) notwithstanding paragraphs (a)-(h), an amount taxable in Timor-Leste under an
international agreement or Treaty.

What is important to bear in mind is that 5.1 must be interpreted in conjunction with the
definition of the scope of the TDA Regulations, as stated in Section 3 (Scope of Regulations).
Under Section 3 of the TDA Regulations, the areas of Timor-Leste which are defined to be
within the scope of the TDA Regulations are defined, and just as importantly, the areas which are
7
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excluded from the TDA Regulations (such as the area to be governed by the TBUCA
Regulations) are also specified.

Income with a Timor-Leste Source by reason of a Permanent Establishment
In defining what is considered as Timor-Leste “source of income”, Section 5.1 also refers to the
concept of “permanent establishment” (“PE”). Later on, in Section 6, the concept of how taxable
income is determined and the extent certain types of income is “attributed” to the PE is
addressed, but without further explanation of the meaning of a PE. Therefore, we will discuss
the concept of a “permanent establishment” as far as the Timor-Leste tax administration is
concerned in this section.
Permanent establishment, abbreviated as “PE”, is a commonly used prevalent concept in the field
of international taxation, in many countries. PE is also a concept adopted in almost all income
tax treaties to determine the taxability of business profits of a non-resident enterprise (that is, a
company or business which is the tax resident of one contracting country/state , doing business in
another contracting country/state). It is also the concept officially adopted by the OECD
(Organisation for Economic and Cooperation for Developed Countries), and also by the United
Nations in its model tax convention. In contrast to the OECD model, the United Nations model
is more geared towards developing countries, as opposed to developed countries5. In explaining
what is a PE for purposes of Timor-Leste tax laws, it is therefore helpful to refer to the PE
definitions of these two model conventions.

Most treaties provide that business profits (sometimes defined in the treaty) of a resident of one
country are subject to tax in the other country only if the profits arise through a permanent
establishment in the other country. Many treaties, however, address certain types of business

5

The Timor-Leste treaty with Portugal, which has been signed in 2011 and which has been ratified, is closer to the
United Nations model in its definition of a permanent establishment
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profits (such as directors' fees or income from the activities of athletes and entertainers)
separately. Such treaties also define what constitutes a permanent establishment (PE). Most but
not all tax treaties follow the definition of PE in the OECD Model Treaty. Under the OECD
definition, a PE is a fixed place of business through which the business of an enterprise is carried
on. Certain locations are specifically enumerated as examples of PEs, including branches,
offices, workshops, and others. Specific exceptions from the definition of PE are also provided,
such as a site where only preliminary or ancillary activities (such as warehousing of inventory,
purchasing of goods, or collection of information) are conducted.

While in general tax treaties do not specify a period of time for which business activities must be
conducted through a location before it gives rise to a PE, most OECD member countries do not
find a PE in cases in which a place of business exists for less than six months, absent special
circumstances. Many treaties explicitly provide a longer threshold, commonly one year or more,
for which a construction site must exist before it gives rise to a permanent establishment. In
addition, some treaties, most commonly those in which at least one party is a developing country,
contain provisions which deem a PE to exist if certain activities (such as services) are conducted
for certain periods of time, even where a PE would not otherwise exist.

Even where a resident of one country does not conduct its business activities in another country
through a fixed place or business, a PE may still be found to exist in that other country where the
business is carried out through a person in that other country that has the authority to conclude
contracts on behalf of the resident of the first country. Thus, a resident of one country cannot
avoid being treated as having a PE by acting through a dependent agent rather than conducting
its business directly. However, carrying on business through an independent agent will generally
not result in a PE.
Under the OECD model tax convention, PE is defined as: “a fixed place of business through
which the business of an enterprise is wholly or partly carried on” and then it goes on to indicate
that PE includes especially:
a) a place of management;
b) a branch;
9
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c) an office;
d) a factory;
e) a workshop, and
f) a mine, an oil or gas well, a quarry or any other place of extraction of natural
resources.
A building site or construction or installation project
if it lasts more than twelve months.
Then, the OECD model tax convention specifically excludes the definition of a PE from the
following:
a) the use of facilities solely for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;
b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of storage, display or delivery;
c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of processing by another enterprise;
d) the maintenance of a fixed place of business solely for the purpose of purchasing
goods or merchandise or of collecting information, for the enterprise;
e) the maintenance of a fixed place of business solely for the purpose of carrying on, for
the enterprise, any other activity of a preparatory or auxiliary character;
f) the maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs a) to e), provided that the overall activity of the fixed place
of business resulting from this combination is of a preparatory or auxiliary character.
5. Notwithstanding the provisions of paragraphs 1 and 2, where a person -- other than an
agent of an independent status to whom paragraph 6 applies -- is acting on behalf of an enterprise
and has, and habitually exercises, in a Contracting State an authority to conclude contracts in the
name of the enterprise, that enterprise shall be deemed to have a permanent establishment in that
State in respect of any activities which that person undertakes for the enterprise, unless the
activities of such person are limited to those mentioned in paragraph 4 which, if exercised
through a fixed place of business, would not make this fixed place of business a permanent
establishment under the provisions of that paragraph.
6. An enterprise shall not be deemed to have a permanent establishment in a Contracting State
merely because it carries on business in that State through a broker, general commission agent or
any other agent of an independent status, provided that such persons are acting in the ordinary
course of their business.
7. The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business in
10
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that other State (whether through a permanent establishment or otherwise), shall not of itself
constitute either company a permanent establishment of the other.
In comparison, the United Nations model tax convention has the following definition of what is a
PE (Article 5):
1. For the purposes of this Convention, the term "permanent establishment" means a fixed
place of business through which the business of an enterprise is wholly or partly carried on.
2. The term "permanent establishment" includes especially:

(a) A place of management;
(b) A branch;
(c) An office;
(d) A factory;
(e) A workshop;
(f) A mine, an oil or gas well, a quarry or any other place of extraction of natural resources.

3. The term "permanent establishment" also encompasses:
(a) A building site, a construction, assembly or installation project or supervisory activities in
connection therewith, but only if such site, project or activities last more than six months;
(b) The furnishing of services, including consultancy services, by an enterprise through
employees or other personnel engaged by the enterprise for such purpose, but only if activities of
that nature continue (for the same or a connected project) within a Contracting State for a period
or periods aggregating more than 183 days in any 12-month period commencing or ending in the
fiscal year concerned.

4. Notwithstanding the preceding provisions of this Article, the term "permanent
establishment" shall be deemed not to include:

(a) The use of facilities solely for the purpose of storage or display of goods or merchandise
belonging to the enterprise;
(b) The maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of storage or display;
11
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(c) The maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of processing by another enterprise;
(d) The maintenance of a fixed place of business solely for the purpose of purchasing goods or
merchandise or of collecting information, for the enterprise;
(e) The maintenance of a fixed place of business solely for the purpose of carrying on, for the
enterprise, any other activity of a preparatory or auxiliary character.
(f) The maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs (a) to (e), provided that the overall activity of the fixed place of
business resulting from this combination is of a preparatory or auxiliary character.
5. Notwithstanding the provisions of paragraphs 1 and 2, where a person-- other than an agent
of an independent status to whom paragraph 7 applies--is acting in a Contracting State on behalf
of an enterprise of the other Contracting State, that enterprise shall be deemed to have a
permanent establishment in the first-mentioned Contracting State in respect of any activities
which that person undertakes for the enterprise, if such a person:
(a) Has and habitually exercises in that State an authority to conclude contracts in the name of
the enterprise, unless the activities of such person are limited to those mentioned in paragraph 4
which, if exercised through a fixed place of business, would not make this fixed place of
business a permanent establishment under the provisions of that paragraph; or
(b) Has no such authority, but habitually maintains in the first-mentioned State a stock of goods
or merchandise from which he regularly delivers goods or merchandise on behalf of the
enterprise.

6. Notwithstanding the preceding provisions of this Article, an insurance enterprise of a
Contracting State shall, except in regard to re-insurance, be deemed to have a permanent
establishment in the other Contracting State if it collects premiums in the territory of that other
State or insures risks situated therein through a person other than an agent of an independent
status to whom paragraph 7 applies.
7. An enterprise of a Contracting State shall not be deemed to have a permanent establishment
in the other Contracting State merely because it carries on business in that other State through a
broker, general commission agent or any other agent of an independent status, provided that such
persons are acting in the ordinary course of their business. However, when the activities of such
an agent are devoted wholly or almost wholly on behalf of that enterprise, and conditions are
made or imposed between that enterprise and the agent in their commercial and financial
relations which differ from those which would have been made between independent enterprises,
he will not be considered an agent of an independent status within the meaning of this paragraph.
8. The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business in
12
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that other State (whether through a permanent establishment or otherwise), shall not of itself
constitute either company a permanent establishment of the other.”
As can be seen, the definitions of a PE under the United Nations model tax convention and the
OECD 2010 model tax convention are quite similar.
Pursuant to Section 4 of the Regulation TDA-IX/12, a “Permanent Establishment” means:
(a) a place of management;
(b) a branch;
(c) a representative office;
(d) an office;
(e) a factory;
(f) a workshop;
(g) a mine, an oil or gas well, a quarry, or any other place of extraction of natural
resources, including any place of drilling for mineral exploration;
(h) a fishery, place where animal husbandry is conducted, farm, plantation, or forest’
(i) a construction, installation, or assembly project;
(j) the furnishing of services through employees or other personnel, if conducted for
more than sixty days in any 12-month period;
(k) a natural legal person acting as a dependent agent; or
(l) an agent or employee of a non-resident insurance company, if the agent or
employee collects premium, or insures risks, in Timor-Leste;
As can be seen, the above working definition of “permanent establishment” under the TDA
Regulation is substantially similar in many respects to the OECD model and the United Nations
model, but with certain material differences in certain respects.

In understanding the use of the PE concept in the context of Timor Leste taxation, and in
particular for purposes of the TDA Regulations, it is important to note that the “permanent
establishment” concept is not necessarily the only concept or term being used in describing the
criteria for taxation by a taxing jurisdiction around the world. Other terminology being used
include: “taxable nexus”, “engaged in a trade or business”, “taxable presence”.

For example, in the Federal tax laws of the United States, a common law jurisdiction, the term
“permanent establishment” is not used at all in describing the conditions which would result in a
non-resident taxpayer being subject to U.S. income taxation for certain activities, in a manner
similar to the way U.S. residents are taxed (that is, subject to progressive tax rates, and being
allowed to take deductions against the income, etc.). However, taken as a whole, the criteria
13
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used in many such jurisdictions, while the term “permanent establishment” is not specifically
mentioned in their national tax law, are essentially equivalent to that of a permanent
establishment.

Another concept which is necessary for the effective application of the permanent establishment
concept is concept of “attribution” of income. Just because a non-resident company may have a
permanent establishment in Timor-Leste, does not mean all its income has a source in TimorLeste. This concept will be discussed later under Section 6.

Example 2 (Illustration of the Source of Income concept)
Using the same basic facts as in Example 1 above, Company X, in addition to the drilling
services provided to Contractor T, it performs through a permanent establishment in TimorLeste, it also performs engineering design services to Contractor T, through work done outside of
Timor-Leste, in its home country office in Singapore. Therefore, Company X’s income derived
from the engineering design services performed in Singapore are not attributable to its PE in
Timor-Leste, and is not sourced in Timor-Leste by because of its PE. On the other hand, it may
nevertheless be Timor-Leste source income due to a different reason. If Contractor T is paying
Company X for the engineering services in connection with a PSC, Contractor T may have a
withholding obligation to withhold tax on such payments to Company X (that is, withholding tax
at a flat rate against the gross amount of income derived from the engineering design services. In
other words, Company X may have two types income taxed differently under the TDA
Regulations: (i) income from the drilling services as income derived through a PE, and subject to
a 30% on the net taxable income (gross income less allowable expenses as deductions against
taxable income), such that this income is defined as Timor-Leste source under Section 5.1
category (b), and (ii) income from the engineering design services, subject to a withholding tax
on the gross receipts (i.e. flat rate imposed on the gross income, without the allowance of any
deductions), which while not Timor-Leste source income as defined under the TDA Regulations,
is nevertheless subject to withholding tax.

Income with a Timor-Leste Source by reason of a Tax Treaty

14
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Under the TDA Regulations Section 5.1 (i), it is provided that: “notwithstanding paragraphs
(a)-(h), an amount taxable in Timor-Leste under an international agreement or Treaty” will
be included into the definition of Timor-Leste source income. It should be noted that as of the
date of the preparation of these guidelines, other than the Timor Sea Treaty between Australia
and Timor-Leste, there is only one other income tax treaty that Timor-Leste has signed with
another tax jurisdiction (CONVENTION BETWEEN THE PORTUGUESE REPUBLIC AND
THE DEMOCRATIC REPUBLIC OF TIMOR-LESTE FOR THE AVOIDANCE OF DOUBLE
TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES
ON INCOME, signed September 27, 2011, and which has been ratified). It is probable that there
will be more tax treaties negotiated and entered into by Timor-Leste.

In the context of income tax treaties, many countries have agreed with other countries in treaties
to mitigate the effects of double taxation (Double Tax Avoidance Agreement). Tax treaties may
cover income taxes, inheritance taxes, value added taxes, or other taxes. Besides bilateral
treaties, also multilateral countries are in place: Countries of the European Union (EU) have also
entered into a multilateral agreement with respect to value added taxes under auspices of the EU,
while a joint treaty of the Council of Europe and the OECD exists open to all nations. Tax
treaties tend to reduce taxes of one treaty country for residents of the other treaty country in
order to reduce double taxation of the same income. The provisions and goals vary highly; very
few tax treaties are alike.

Generally, tax treaties, including the one which Timor-Leste has entered into with Portugal,
perform the following functions


define which taxes are covered and who is a resident and eligible for benefits,



reduce the amounts of tax withheld from interest, dividends, and royalties paid by a
resident of one country to residents of the other country,



limit tax of one country on business income of a resident of the other country to that
income from a permanent establishment in the first country,



define circumstances in which income of individuals resident in one country will be taxed
in the other country, including salary, self-employment, pension, and other income,



provide for exemption of certain types of organizations or individuals, and
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provide procedural frameworks for enforcement and dispute resolution.

The stated goals for entering into a treaty often include reduction of double taxation, eliminating
tax evasion, and encouraging cross-border trade efficiency. It is generally accepted that tax
treaties improve certainty for taxpayers and tax authorities in their international dealings.

Several governments and organizations have proposed model treaties to use as starting points in
their own negotiations. The Organisation for Economic Co-operation and Development (OECD)
model treaty is often used as such a starting point. The OECD members have from time to time
agreed on various provisions of the model treaty, and the official commentary and member
comments thereon serve as a guidance as to interpretation by each member country. Similarly,
the United Nations has a model income tax convention prototype which it has suggested for use
by developing countries.

In general, the benefits of tax treaties are available only to persons who are residents of one of
the treaty countries. In most cases, a resident of a country is any person that is subject to tax
under the domestic laws of that country by reason of domicile, residence, place of incorporation,
or similar criteria.

Generally, individuals are considered resident under a tax treaty and subject to taxation where
they maintain their primary place of abode. However, residence for treaty purposes extends well
beyond the narrow scope of primary place of abode. For example, many countries also treat
persons spending more than a fixed number of days in the country as residents.[9] The United
States includes citizens and green card holders, wherever living, as subject to taxation, and
therefore as residents for tax treaty purposes. Because residence is defined so broadly, most
treaties recognize that a person could meet the definition of residence in more than one
jurisdiction (i.e., "dual residence") and provide a “tie breaker” clause. Such clauses typically
have a hierarchy of three to five tests for resolving multiple residency, typically including
permanent abode as a major factor. Tax residency rarely impacts citizenship or permanent
resident status, though certain residency statuses under a country's immigration law may
influence tax residency.
16
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Entities may be considered resident based on their country of seat of management, their country
of organization, or other factors. The criteria are often specified in a treaty, which may enhance
or override local law. It is possible under most treaties for an entity to be resident in both
countries, particularly where a treaty is between two countries that use different standards for
residence under their domestic law. Some treaties provide “tie breaker” rules for entity
residency, some do not. Residency is irrelevant in the case of some entities and/or types of
income, as members of the entity rather than the entity are subject to tax

In the context of the TDA Regulations, the position of the Timor-Leste tax administration is that
a non-resident who does not have the type of income as described in Section 5.5 (a), (c), (d), (e),
(f), (h) or (i), but is nevertheless deriving income from operating through a permanent
establishment, will be deemed to have Timor-Leste source income.
Two other concepts are worth mentioning on the subject of “Applicable Laws” of the TDA
Regulations. While the TDA Regulations may provide specific regulations as interpretation of
the substantive TDA tax law, taxpayers should expect that the tax administration of Timor-Leste
will take the approach which will most effectively enforce its tax laws and regulations and
consequently prevent tax evasion. For example, where and when it is warranted, the tax
administration may recognize substance over form, if it is discovered that the formal
arrangements of the taxpayer(s) are in fact artificial and have no economic substance, and that
the adoption of such formal arrangements is merely an attempt to frustrate the purpose of the
Timor-Leste laws.
By extension, the corporate law doctrine of “lifting the veil” may equally be extended to tax
arrangements between related taxpayers where necessary to prevent the circumvention of the
applicable Timor-Leste tax laws. Both principles have been applied in the past by the TimorLeste tax administration to matters connected with capital gains under Article 11 (Alienation of
property) of Annex G to the Timor Sea Treaty and in cases of transfer pricing arrangements
between related parties.

Section 6
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Permanent Establishments

While the previous section (that is, Section 5.1) is concerned with the definition of what is a
“permanent establishment” (“PE”) (determining whether a PE exists or not), Section 6 addresses
the issues of attribution of income to a PE, and what income attributable to a PE is taxable for
Timor-Leste income taxation purposes, after the existence of a PE has been established.

Section 6
Permanent Establishments
Section 6 of the TDA Regulations provide the following with respect to income of a PE:
“The taxable income of a non-resident carrying on business activities in connection
with petroleum operations through a permanent establishment as a Contractor or
Subcontractor m Timor-Leste shall be determined by reference to the income attributable to:

(a) the permanent establishment;
(b) any sales in Timor-Leste of goods or merchandise or the performance of
services in Timor-Leste of the same or similar kind as those effected through
the permanent establishment.

The taxable income of a non-resident person carrying on business activities in connection with
petroleum operations through a permanent establishment as a Contractor or Subcontractor as
the case may be in Timor-Leste shall include the income attributable to:

(a) capital gains arising in connection with the alienation of any property within the
JPDA and or Timor-Leste exclusive area, including asset, shares or comparable
interest, held directly or indirectly in the permanent

establishment that

is a

Contractor or Subcontractor;

(b) the following principles apply in the determination of the taxable income of a
Timor- Leste permanent establishment:
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the profit of the permanent establishment shall be calculated on the basis
that the permanent establishment is separate and distinct legal entity
engaged in the same or similar services under the same or similar
conditions and dealt with wholly independently from the non-resident
person of which it is a permanent establishment;

ii.

subject to the present Regulations and Section 75 of the Taxes and Duties
Act 2008, deductions may be claimed for necessary and ordinary
expenses incurred for the purposes of the business activities of the
permanent establishment including allowable head office expenditures so
incurred, whether in Timor-Leste or elsewhere;

iii.

no deduction is allowable to the permanent establishment except
where the deductions claimed by the permanent establishment as payment
to the head office or another permanent establishment of the non-resident
person, other than for the reimbursement of actual expenses incurred by
the non-resident person to third parties (not including related party), by
way of:
1. royalties, fees, or similar payments for the use of intangible or
tangible asset by the permanent establishment;
2. compensation for any services, including management services
performed for the permanent establishment;
3. interest on moneys lent to the permanent establishment,
except in connection with a transaction involving a bank or
banks;

(c) no account is taken in the determination of the gross income of a
permanent establishment of amounts charged by the permanent establishment to the head
office or to another permanent establishment of the non-resident person, other than
towards reimbursement of actual expenses incurred by the permanent establishment
to third parties (not including related parties), by way of:
1. royalties, fees, or similar payments for the use of intangible or tangible asset
by the permanent establishment;
19
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2. compensation for any services, including management services performed for
the permanent establishment;
3. interest on moneys lent to the permanent establishment, except in connection
with a transaction involving a bank or banks.

The assessable income of the non-resident person under Section 6 of this Regulation shall be
subject to 30% tax in Timor-Leste.”
The objective of the TDA Regulations mandate in Section 6.2(b)(i) that the permanent
establishment’s profit “shall be calculated on the basis that the permanent establishment is
separate and distinct legal entity engaged in the same or similar services under the same or
similar conditions and dealt with wholly independently from the non-resident person of which it
is a permanent establishment” is that transfer pricing principles should be used, to treat the
Timor-Leste PE as if it is a separate and distinct legal entity, and therefore requires that
transactions between the PE and the other parts of the enterprise (i.e. the head office which
maintains the PE in Timor-Leste, and also the affiliated companies of the enterprise which may
be outside of Timor-Leste), be computed as if these transactions are done on an arms’ length
basis.

Section 6.2(a) of the TDA Regulations must be read in conjunction with Article 11 of Annex G
to the Timor Sea Treaty6. The intent is to make it explicit that capital gains may arise in
connection with the alienation of property in the circumstances described both in Article 11 of
Annex G to the Timor Sea Treaty and Section 6.2(a) of the TDA Regulations.

Example 3 to Illustrate Section 6.2(a)
Global Energy Corporation (GEC) is a Contractor and a holder of a 60% participating interest in
a Production Sharing Contract within the area subject to the TDA Regulations and the Timor Sea
Treaty. GEC is organized as a special purpose entity by Pissaro Energy Corporation (PEG), a
non-resident company. The principal asset of PEG is the 60% participating interest in GEC
PEG sold 50% of the common shares or similar interest in GEC to Santana Oil Company
(SANTANA) for US$70 million. The tax basis of PEG in the shares of GEC (is US$25 million.
GEC is a Timor-Leste resident permanent establishment (PE).
The excess of the proceed received by PEG in the sum $67.5 million ($12.5m -$70m) will be
subject to capital gains tax in Timor-Leste.
6

Public Ruling 2011/11
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While conceptually it may seem simple on the surface, attributing profits to a PE using transfer
pricing principles is hardly a simple matter. This area of international tax law is the source of
long standing controversy. One issue that proved controversial was whether the reference in to a
“separate and distinct” enterprise required the PE to be analyzed as a (hypothetically) distinct
entity. In this regard, some jurisdictions applied a “functionally separate entity” approach and
treated the PE as equivalent to a stand-alone entity in the jurisdiction, which was engaged in
business with third parties and with the rest of the enterprise. Others evaluated the PE as
engaged in a “relevant business activity,” and viewed the profits attributable to the PE as limited
to the profits from that activity. In practice, these approaches could lead to dramatically different
attributions of profits to the PE. For example, there exists what is known as the “force of
attraction” approach of attributing profits to a PE. Another issue is how to view the capital
structure of a PE (that is, how to account for the capital and liabilities of a PE, in relation to the
rest of the enterprise) to account for its profits.
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Section 7
Tax Subjects
The purpose of Section 7 of the TDA Regulations is to describe the possible types of person or
entity who can be “tax subjects”, or person(s) who be subject to tax (i.e. taxpayer(s)), for TimorLeste taxation purposes.
The following types of person(s) are listed as “tax subjects”:
(a)

a natural person;

(b)

an undivided estate as a unit in lieu of the beneficiaries;

(c)

a body in the form of a limited company, formed in Timor-Leste;

(d)

a partnership, limited or unlimited, formed in Timor-Leste;

(e)

any other forms of business, whether private or public, incorporated or
formed under Timor-Leste laws;

(f)

any legal person established under foreign laws and organized in a manner
comparable to entities referred to in paragraphs (c)-(d) above, including trust;
or

(g)

any other body of persons formed under foreign law.

Under Section 7 of the TDA Regulations, all possible forms of legal person(s) are includible as
potential “tax subjects” of Timor-Leste, assuming that the other criteria, such as tax residency in
Timor-Leste, existence of a permanent establishment in Timor-Leste, etc., are met with a basis
for the imposition of Timor-Leste taxation. However, just because the scope of the term “tax
subjects” includes a particular type of person, natural or legal, is itself and without more, not
sufficient to subject the “tax subjects” to Timor-Leste taxation. The other legal variables, such
as tax residency, income sourced in Timor-Leste, permanent establishment through which
business activities are conducted must be present before the “tax subjects” will be subject to
Timor-Leste taxation.
TDA Regulations Section 7 also expressly excludes from the scope of “tax subjects” certain
governmental and international entities, by listing the following as being exclusions from the
definition of “tax subjects”:
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(a) a representative of a foreign government;
(b) diplomatic and consular representatives or other foreign officials;
(c) international bodies as determined by the Minister of Finance provided they do not
conduct business or engage in other for-profit activities in Timor-Leste.
It should be noted however that the exclusion granted under Section 7 of the TDA regulation will
not avail any of the persons listed therein if they entered into the zone of commercial activities.
The exclusion of foreign government representatives, diplomatic / consular representatives from
“tax subjects” is certainly in line with the practice of many other countries, where provisions
exist in the national tax laws to exempt such foreign government related individuals from
domestic income taxation. Similarly, certain international bodies (examples include
organizations such as the United Nations and its various agencies) are exempt from taxation
under domestic tax laws.

Section 8
Taxable Income- What is included?
The first step in computing a taxpayer’s income tax for a tax year is to determine what the
taxpayer’s gross income was for that particular year. Virtually all imaginable types of income are
included under Section 8 of the TDA Regulations. However this definition is not an allencompassing as it appears as result of the fact that the TDA and the TDA Regulations contain
numerous provisions that exclude specific types of income from a taxpayer’s gross income.
Among the types of income that are specifically includible in a taxpayer’s gross income are
items like gross profit from business, gains from dealings in property, interest, dividends etc.
The “Return of Capital” Doctrine
Amounts received or accrued are not income if they are return of the capital invested in the
business. Thus amounts received as repayment of a debt (loan) are a return of capital, i.e. the
money loaned. Only the interest earned from the loan is ordinarily includible as part of the gross
income of the recipient. The doctrine also applies when a business asset is used in the production
of assets for sale or in the performance of services. In this case, the doctrine allows a portion of
the cost or other basis of the asset to be treated as a return of capital each year. The portion
characterized as recovered is deducted against the proceed from the sale of the assets produced
or sold or from the services performed. This annual subtraction is referred to as “depreciation”
(in case of tangible property) or “amortization” (in case of intangible assets).
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Conceptual Tax Formula for Corporate Taxpayers
Income (from whatever source)
Less (Exclusions from gross income)
Gross Income
Less: Deductions
Taxable Income
Applicable Tax Rate
Gross Tax
Less-Tax credits & prepayments
Tax Due (or refund)

$X,XXX,XXX
($xx)
$xxx,xxx
($xx)
xx,xxx
xx%
$xx,xxx
($xxx)
$xx,xxx

Section 8 of the TDA Regulations provides the definition of what is taxable income, in the
context of Timor-Leste taxation in the area where the TDA is applicable.
Essentially, the concept of taxable income is that a taxpayer’s gross income derived from TimorLeste sources, less allowable deductions, is subject to Timor-Leste income taxation.
The definitional aspects of a taxpayer’s gross income have both (a) economic and (b) accounting
dimensions. Gross income means all income from whatever source derived, unless excluded by
law. Gross income includes income realized in any form, whether in money, property, or
services. Income may be realized, therefore, in the form of services, meals, accommodations,
stock, or other property, as well as in cash.

One of the key criteria, in a taxation regime, such as what we have in Timor-Leste, is to have a
clear concept of what is income, and a practical working definition of the determination of when
such income is taxable.

To do so, there are several key concepts:
(a) measurable economic gain
(b) realization event
(c) time period

The above three concepts are essential for a workable definition of what is income which
becomes taxable for taxation purposes.
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First, for there to be income, there must be a gain from an economic perspective. A person
(whether it is a natural person or a legal person), must derive a degree of economic gain or
enhancement which can be measured precisely. An example is selling a property at a price
higher than what was originally paid for the property.

Second, there must be a triggering event for the economic gain to be realized. In the previous
example, the triggering event would be the sale of the property. Arguably, you can have a
taxation regime under which a taxpayer needs to “mark to market” all the assets at the end of a
fiscal period, and that any economic increases in value, even though has not been “realized”, can
be subject to taxation. Examples of “mark to market” systems of taxation can be found in some
tax jurisdictions7. However, these “mark to market” tax regimes (or sub-regimes) occur only in a
small number of cases, with the predominant tax regimes around the world adopting the actual
realization of economic gain(s) as the triggering event for taxable income recognition. Even in
such “mark to market” systems, certain events are adopted and substituted as the “realization” of
the economic gains8. The Timor-Leste taxation rules do not use the “mark to market” concept at
all in the recognition of economic gain as equivalent to income. Instead, the conventional
economic realization principle is used as the defining criteria of whether taxable income is
recognized, as the result of the occurrence of an economic event which results in the actual
realization of income for the taxpayer(s) subject to Timor-Leste taxation.

Third, the concept of time period is integral to the recognition of taxable income for taxation
purposes. The realization of economic gain must be related to a particular accounting (fiscal)
period, which for taxation purposes is referred to as a “taxable period” or tax year. Without a
time period element, it will not be practical to set up a method to impose taxation on income (i.e.
the economic gains). There must be a “closing” of the time period for which a taxpayer’s taxable
income can be measured, so as to arrive at a taxable income base for purposes of income tax
7

As an example, in the U.S., if a U.S. citizen or resident “expatriates” (ie. renouncing citizenship or residency
status), then under certain circumstances, on the date of expatriation, the individual is deemed to have sold /
disposed of all her or his assets, at “mark to market” values, such that the individual will be subject to U.S. income
tax on the deemed disposal, at mark to market valuation.
8
In the U.S. example above, the act of “expatriation” is the triggering event substituted for the realization of
economic gains
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imposition. As most tax regimes in the world, including the tax regime of Timor-Leste, uses a
“taxable year” convention, then the income must be classified into a particular taxable year for
purposes of the TDA Regulations, such that the income will be taxed in Timor-Leste for a
particular taxable year.

Bearing the above general definition of income in mind, the TDA Regulations Section 8 sets our
specific items of what is considered as “taxable income”:
(a) gains from alienation of property, including:
i. gains from the transfer of property to a corporation, partnership and other body in
exchange for shares or capital participation;
ii. gains accrued by a corporation, partnership or other body through the transfer of
property to shareholders, partners or members;
iii. gains from liquidation, merger and or acquisition, consolidation, expansion,
separation, transfer or takeover of a business;
iv.
gains from the transfer of property in the form of gift, aid or donation, except when
given to a related party (by blood or ownership structure);
(b) refunds of tax payments already deducted as expenses;
(c) interest, including premiums, discounts and compensation from loan repayment
guarantees;
(d) dividends, in whatever name or form;
(e) royalties;
(f) rent or other income related to the use of property;
(g) gains from cancellation or forgiveness of debt;
(h) gains from foreign currencies;
(i) reimbursements from insurance in respect of losses already deducted as expenses;
(j) lottery prizes or awards;
(k) profits arising from the conduct of any business activities ;
(l) remuneration, wages or other consideration, whether in cash or a property, received or
accrued in connection with work or services including salary, allowance, honorarium,
commission, bonus, gratuity, and pension.
(m) income from the business or activities of a permanent establishment and from property it
owns or control in Timor-Leste;
(n) income of a head office and or a related party arising from the sale of goods or
performance of services in Timor-Leste of the same type as those undertaken by the
permanent establishment in Timor-Leste; and
(o) any income received or accrued by the head office and or related party, provided the
property or activities which produce the income are effectively connected to the
permanent establishment.
Section 8(a) ( Gains from alienation of property )
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Under TDA Regulations Section 8(a), gains from alienation of property is regarded as an item of
taxable income.
For Timor-Leste income taxation purposes, the following general rules should be of relevance.
Gain realized on the sale or exchange of property is included in gross income, unless excluded
by law. For this purpose property includes tangible items, such as a building, and intangible
items, such as goodwill. Generally, the gain is the excess of the amount realized over the
unrecovered cost or other basis for the property sold or exchanged. When a part of a larger
property is sold, the cost or other basis of the entire property shall be equitably apportioned
among the several parts, and the gain realized or loss sustained on the part of the entire property
sold is the difference between the selling price and the cost or other basis allocated to such part.
The sale of each part is treated as a separate transaction and gain or loss shall be computed
separately on each part. Thus, gain or loss shall be determined at the time of sale of each part and
not deferred until the entire property has been disposed of.

The above concept may be illustrated by the following examples:

Example (Section 8(a) Gains from Alienation of Property)
A, a dealer in real estate, acquires a 10-acre tract for $10,000, which he divides into 20 lots. The
$10,000 cost must be equitably apportioned among the lots so that on the sale of each A can
determine his taxable gain or deductible loss.
Example (Section 8(a) Gains from Alienation of Property)
B purchases for $25,000 property consisting of a used car lot and adjoining filling station. At the
time, the fair market value of the filling station is $15,000 and the fair market value of the used
car lot is $10,000. Five years later B sells the filling station for $20,000 at a time when $2,000
has been properly allowed as depreciation thereon. B's gain on this sale is $7,000, since $7,000 is
the amount by which the selling price of the filling station exceeds the portion of the cost
equitably allocable to the filling station at the time of purchase reduced by the depreciation
properly allowed.
Example (Section 8(a)(i) Gains from Alienation of Property – When Property is
Transferred to a Corporation in Exchange for shares)
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Under TDA Regulation Section 8(a)(i), when property is transferred to a corporation in exchange
for shares, there can be a trigger of income subject to taxation. This concept can be illustrated by
the example below.
Ms. V is a resident taxpayer of Timor-Leste. She owns a property which was acquired by her a
year ago for the sum of $100,000. She has decided to acquire from Mr. X a 5% stake in a
corporation (the T Corporation) in Timor-Leste which is a Contractor engaged in the drilling of
oil. The 5% stake is valued at $500,000. Since Ms. V’s property has a current fair market value
of $500,000, Mr. X has agreed to exchange Ms. V’s property for the 5% equity interest (shares
in T Corporation) that Mr. X now owns. Upon concluding the exchange of property for 5%
shares in T Corporation from Mr. X, Ms. V has a $400,000 gain which is considered as taxable
income subject to Timor-Leste taxation.

Section 9
Exempt Income
Under Section 8 of the TDA discussed above, almost any item seems to fall within the definition
as part of gross income of a taxpayer. The TDA Regulations set out certain classes of “income”
excludible from gross income.
Section 9 of the TDA Regulations lists certain types of income which is tax exempt for TimorLeste income taxation purposes.

The following income is exempt from taxable income under Section 9:

(a) aid or donations, provided the donor are not related parties, whether by
blood or ownership structure,;
(b) property (including cash) received by a legal person in exchange for shares or
capital contribution, provided the contribution was made as part of the capitalization of
the legal person and evidenced as a subscription for shares in the books of the legal
person
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(c) an amount paid by an insurance company to reimburse the taxpayer for a loss, other
than a loss that has been previously deducted.
Example (Section 9 – ( Exempt Income - property received by a legal person in exchange
for shares or capital contribution )

This is a variation of the example used in Section 8 above.
Ms. V is a resident taxpayer of Timor-Leste. She owns a property which was acquired by her a
year ago by paying a price of $100,000. She has decided to acquire from 5% stake in a
corporation (the T Corporation) in Timor-Leste which is a Contractor engaged in the drilling of
oil. The 5% stake is valued at $500,000. However, under these facts, instead of acquiring it from
Mr. X, as in the Example under Section 8 above, Ms. V now acquires the shares directly from T
Corporation, which is a legal person, and her acquisition is part of the capitalization of T
Corporation, together with other investors who are subscribing to the shares of T Corporation.
Since Ms. V’s property has a current fair market value of $500,000, the T Corporation has
agreed to exchange Ms. V’s property for the 5% equity interest (shares in T Corporation) as Ms.
V’s subscription of shares. Upon concluding the exchange of property for 5% shares in T
Corporation as part of T Corporation’s shares subscription in T Corporation’s capitalization, the
$400,000 economic gain which is realized by Ms. V, in the exchange of shares with T
Corporation, is exempt from taxation in Timor-Leste under the TDA Regulations.
Example (Section 9 – ( Exempt Income – donation of property )

Pegasus Oil Corporation (POC) has a landed property which it acquired for $50,000, and which
is now worth $500,000. POC decided to donate the land to a school in Dili for expansion, so that
it can accommodate more students. Although the market value is higher than POC’s cost basis,
POC will not realize any taxable income to the extent possible under the limitations imposed by
the TDA Regulations.9 For the school, since it is a donation, it is also not subject to income
taxation in the hands of the school.

9

Section 10(1)(k) of Regulation TDA-IX/12.
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Section 10
Deductions Allowed against Income Tax
Deductibility-Generally- A taxpayer, whether a corporation, an individual, a partnership, a trust,
or an estate, generally, may deduct from gross income the ordinary and necessary expenses of
carrying on a trade or business that are paid or incurred in the tax year. However, a deduction is
generally not permissible for any expenditure that is capital in nature. An expense that adds to
the value or useful life of an asset is considered a capital expense.

The origin and character of an expense are usually the controlling factors in the determination of
whether an expense is deductible business expense or nondeductible personal expense. Whether
an expense is ordinary and necessary is based upon the facts and circumstances surrounding the
expense. The bright light or safe harbor adopted by the Timor-Leste tax administration is that an
expense is necessary it is appropriate and helpful to the taxpayer’s business. An expense is
ordinary if it is one that is common and expected in the particular business activity.

The objective of Section 10 of the TDA Regulations is to set out the allowable deductions
against gross income which a taxpayer may take, in order to arrive at taxable income, upon
which the Timor-Leste income tax as provided for under the TDA may be imposed. The basic
concept is that the Timor-Leste income tax is a tax on the “profits” of a business enterprise, and
not on the enterprise’s gross revenue. As an “income tax”, the gross income, less expenses which
are incurred for the generation of such income, is to result in “taxable income”, upon which the
incident of the “income tax” should be based.

Generally speaking, TDA Regulations Section 10 allows for business expenses incurred in the
production of income, in connection with Petroleum Operations. The first subsection of Section
10 (Section 10(a)) allows for “necessary and ordinary” expenditures incurred.

Business expenses deductible from gross income include the ordinary and necessary
expenditures directly connected with or pertaining to the taxpayer's trade or business. The cost of
goods purchased for resale, with proper adjustment for opening and closing inventories, is
deducted from gross sales in computing gross income. Among the items included in business
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expenses are management expenses, commissions, labor, supplies, incidental repairs, operating
expenses of automobiles used in the trade or business, traveling expenses while away in the
pursuit of a trade or business advertising and other selling expenses, together with insurance
premiums against fire, storm, theft, accident, or other similar losses in the case of a business, and
rental for the use of business property. No such item shall be included in business expenses,
however, to the extent that it is used by the taxpayer in computing the cost of property included
in its inventory or used in determining the gain or loss basis of its plant, equipment, or other
property. The full amount of the allowable deduction for ordinary and necessary expenses in
carrying on a business is deductible, even though such expenses exceed the gross income derived
during the taxable year from such business.

The TDA Regulations Section sets out the following specific expenses, which are as a matter of
statute, allowable as deductions against gross income, to arrive at taxable income:

(a) necessary and ordinary expenditures incurred, and losses connected with the alienation of
assets used in Petroleum Operations within the Contract Area;
(b) necessary and ordinary expenditures incurred in deriving an amount that is includible as
part of gross income, including costs to purchase materials, costs connected with work or
services including salaries, wages, honoraria, bonuses, gratuities directly connected with
Petroleum Operations in a Contract Area;
(c) interest payment on loans or obligations from a bank and which loans were obtained
directly and specifically in connection with Petroleum Operations in a Contract Area and
the borrower bears the economic risk of default;
(d) rent, insurance premiums directly connected with Petroleum Operations within a Contract
Area;
(e) administrative cost directly connected with Petroleum Operations in a Contract Area;
(f) royalties paid or accrued directly in connection with Petroleum Operations in a Contract
Area;
(g) depreciation of tangible assets and amortization of intangible assets and other costs with a
useful life of more than one (1) year as provided in Sections 77 and 78 of the Taxes and
Duties Act, over which the Contractor has a claim of title in law and located within the
working area of the Contractor in Timor-Leste;
(h) loss arising from the sale or transfer of property owned and used in business or owned for
the purpose of earning, recovering and securing income in connection with Petroleum
Operations in Timor-Leste,; and provided the sale is conducted in open market and not
below the fair market value of the property;
(i) loss arising from fluctuations in foreign currencies directly connected with the Petroleum
Operations of the Contractor in Timor-Leste;
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(j) costs of training, apprenticeship and scholarship awards to citizens of Timor-Leste not
exceeding US$50,000 per tax year and subject to the prior approval of the Minister of
Finance and such approval must be obtained during the tax year in which the expense
was incurred;
(k) charitable contributions to public institutions in Timor-Leste not exceeding US$200,000
per tax year and subject to the prior approval of the Minister of Finance and such
approval must be obtained during the tax year in which the expense was incurred;
(l) an amount approved in writing by the Designated Authority as the decommissioning cost
reserve for the current tax year under 76.2 of the Taxes and Duties Act;
(m) an amount of Timor-Leste Supplemental Petroleum Tax of a Contractor for the tax year
calculated under Section 83 of the Taxes and Duties Act and or Section 32 of the present
Regulations.

Net Operating Loss (NOL) Treatment
To the extent that a Contractor may incur expenses exceeding its taxable income, TDA
Regulations Section 10.2 allows such net operating loss (NOL) to be carried forward to the
following tax year, but restricts the utilization of the NOL in the future year(s) to offset only
income arising from Petroleum Operations in the “Contract Area”. “Contract Area” is defined
under TDA Regulations Section 4 to mean the area which is the subject of a Petroleum
Agreement (which is in turn defined under Section 4 as “either (a) a contract, license, permit or
other authorization in relation to petroleum operations made or given pursuant to the TimorLeste Petroleum Act, except Seepage Use Authorization, or (b) an authorization or production
sharing contract made under the Code”.

32

EX. J 209

Case: 18-3662

Document: 003113121464

Page: 671

Date Filed: 12/31/2018

Section 11
Non-Deductible Expenses
Under Timor-Leste taxation laws, as in most other tax jurisdictions in the world, expense
deductions against gross income is a matter of legislative grace. Therefore, the government has
the authority to specifically disallow certain items as deductions against income.

TDA Regulations Section 11 enumerates specific items which are expressly not allowed as
deductions against income for purposes of determining taxable income:

(a) distribution of profits such as dividends and by whatever name or form;
(b) penalties of any kind, penal or administrative;
(c) additional taxes imposed under the present Regulations and Sections 72-74 of the
UNTAET Regulations 2000/18;
(d) excessive compensation paid by a legal person for work performed and paid to
shareholders or related parties as compensation;
(e) incentives, pension fund payments, and insurance premiums for personal interest and/or
the families of expatriate employees, management and shareholders;
(f) losses arising from a transaction with a related party where transactions were determined
by the Commissioner not to be at arm’s-length;
(g) costs incurred for the benefit of a related party or shareholders;
(h) bad debts;
(i) exploration and development costs incurred before the commencement of commercial
production and which are required to be capitalized;
(j) reserves, other than approved decommissioning cost reserve under Section 76 of the
Taxes and Duties Act;
(k) gifts, scholarship, apprenticeship, aids or donations other than those in accordance with
Section 10 of this Regulation;
(l) salaries paid to members of an association, limited or unlimited partnerships without
share capital;
(m) costs incurred by a Contractor and not in connection with a Contract Area as defined
under the relevant Production Sharing Contract;
(n) if an income taxpayer is required to withhold tax from a payment that is deductible as
necessary and ordinary business expense of the taxpayer, including payment of wages,
the deduction is not allowed until the taxpayer pays the withheld tax to the Tax
Administration;
(o) a fine or other monetary penalty imposed for violation of any law, rule or regulations;
(p) a bribe or any similar amount;
(q) an expenditure or loss incurred to the extent recoverable under a policy of insurance or
contract of indemnity;
(r) the acquisition costs of an asset having a useful life of more than one (1) year;
(s) payments made by a permanent establishment to a head office or related party as royalties
or other similar compensation in connection with property, patents or other similar rights;
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(t) compensation in connection with management services between related parties;
(u) interest payments made by a permanent establishment to a head office or related party
except when connected with a debt or loan from a bank and directly connected with
Petroleum Operations in Timor-Leste;
(v) the following payments made by permanent establishment to a head office or related
party:
1)
2)
3)
4)
5)
6)
7)
8)

long-term corporate planning;
policy;
public and government relations
finance\treasury;
advertising, donations, sponsorship;
entertaining;
legal; and
intra-group relations.

As can be seen, some of the items which are “disallowed” under TDA Regulations Section 10
are simply provided for so as to be consistent with other sections in the Regulations. For
example, under item (r), acquisition costs of an asset having a useful life of more than one (1)
year is not really disallowed, but is an acknowledgement that such costs should be “capitalized”
so that the costs are to be depreciated over the use life of the asset (i.e. the incurred costs of
acquisition), under TDA Regulations Section 16. Similarly, exploration and development costs
under (i) are to be capitalized and then the costs are to be amortized under Section 17 of the TDA
Regulations.

Deduction for Head Office Expenses
Under TDA Regulations Section 6.2(b)(ii), it is provided that:
“ subject to the present Regulations and Section 75 of the Taxes and Duties Act 2008,
deductions may be claimed for necessary and ordinary expenses incurred for the
purposes of the business activities of the permanent establishment including
allowable head office expenditures so incurred, whether in Timor-Leste or elsewhere”

However, the above provision must be considered in conjunction with the following provisions
in these TDA Regulations , which limit the deduction of “head office” expenses:
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TDA Regulations Section 11(s):


payments made by a permanent establishment to a head office or related party as
royal ties or other similar compensation in connection with property, patents or
other similar rights



TDA Regulations Section 11(t)
 compensation in connection with management services between related parties



TDA Regulations Section 11(u)
 interest payments made by a permanent establishment to a head office or related
party except when connected with a debt or Joan from a bank and directly
connected with Petroleum Operations in Timor-Leste



TDA Regulations Section 11(v)
 the following payments made by permanent establishment to a head office or
related party:
1) long-term corporate planning;
2) policy;
3) public and government relations
4) finance\treasury;
5) advertising, donations, sponsorship;
6) entertaining;
7) legal; and
8) intra-group relations.



TDA Regulations Section 11A:
 the amount of Head Office Expenditures deductible under Section 6.2(b)(ii) of
the present Regulation and Section 75 of the Taxes and Duties Act, for a tax
year shall be limited to a maximum of two-percent (2%) of the total
deductible expenditures, excluding any depreciation and amortization
deductions under this present Regulations and or the Taxes and Duties Act,
2008.

Therefore, while TDA Reg. Sec. 6(b)(ii) seemingly allows for “head office” expenditures
incurred by a permanent establishment (“PE”) as deductions against gross income, in
determining taxable income, there are significant limitations imposed by other provisions of the
TDA Regulations, as explained above.
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Section 12
Limitation on Interest Deductions for Contractors
TDA Regulations Section 12 provides for a modification in terms of certain restricting factors of
the Section 10.1(c) rules for interest expense deduction of a Contractor,

Section 12 states as follows:


a Contractor is allowed a deduction for interest expense incurred in relation to petroleum
operations where:
(a) the cost of money to the Contractor is substantially the same as charged in the
open market by banks for similarly situated persons;
(b) the deductible amount is limited to twenty-five percent (25%) of the Contractor's
non-interest income for the tax year.

Therefore, while TDA Reg. Sec. 10.1(c) allows for interest expenses incurred by a Contractor
on loan(s) (borrowed from a bank or otherwise), in connection with Petroleum Operations in a
Contract Area, with the borrower bearing the economic risk of default, TDA Reg. Sec. 12 places
two additional requirements:


the interest cost has to be same as what banks charges others (who are similar to
the Contractor)



the deductible amount is limited to twenty five percent (25%) of the Contractor’s
income (excluding any interest income the Contractor may have).

Example (Section 12 – Limitation on Interest Deduction for Contractors)
Company TL is a Contractor engaged in petroleum operations in a Contract Area. In 2013, on
January 1, Company TL borrowed $20 million from a bank in Singapore, to finance its oil
operations in Timor-Leste, in the Contract Area. The interest rate charged by the Singapore bank
to Company TL on the loan is 5% per annum, which is the same that the bank charges to other
similar enterprises, like Company TL. During 2013, Company TL had a total profit of
$3,000,000 (before the deduction of any interest expense).
Company TL had $25,000 of interest income, which is included in the $3,000,000 profit.
Company TL’s interest expense payment for 2013 year was $1,000,000.
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Therefore, for year 2013, Company TL’s allowable interest deduction is computed as follows:
(Total profit – Interest income) x 25%
( $3,000,000 - $25,000 ) x 25% = $743,750 = allowable interest expense deduction for 2013

What if Company TL had borrowed the same amount from a related party called TL Global
Energy Finance at 7.5% interest rate? If the tax administration is able to demonstrate that
Company TL could have obtained the same loan at 5% from an unrelated party like the
Singapore Bank, the additional cost of money in the sum of $500,000 may be disallowed by the
Timor-Leste tax administration under Section 12 (1)(a)of the TDA Regulations.
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Section 13
Loss and Interest Expense Carry Forward
Net Operating Loss (NOL) Excluding Interest Expense
TDA Regulations Section 13 provides the statutory right of a taxpayer (Contractor) who has
incurred a net loss (that is a net operating loss or “NOL”), to carry forward such NOL to future
tax years, to offset against future taxable income. However, it should be noted that the interest
expense portion of the NOL is given different and separate treatment. The Contractor may carry
forward such NOL to future tax years, indefinitely, until the NOL is utilized in full, or until the
Petroleum Operations in the Contract Area ceases.

Net Operating Loss (NOL) Attributable to Interest Expense
If a Contractor has incurred interest expenses but which was unable to deduct such interest
expense fully, due to the limitation of TDA Section 74.2 (i.e. TDA Regulations Section 12 ),
then such excess interest disallowed may be carried forward for five (5) years. Also, the excess
disallowed interest incurred in successive years are to be used in the order in which they were
incurred.

Example ( Section 13 - Loss and Interest Expense Carry Forward )
The Zonic Company is a Contractor in petroleum operations in a Contract Area. For year 2013,
Zonic incurred a $600,000 net operating loss, without having interest expense deductions taken
on its tax return. Zonic may carry forward the $600,000 loss to its 2014 tax year to offset any
positive income Zonic may realize in that year. If 2014’s taxable income was less than $600,000,
Zonic can carry forward any unused NOL from the 2013 year to future years, indefinitely, until it
is completely used up.

Example ( Section 13 - Loss and Interest Expense Carry Forward )
TL Company’s 2013 year interest payment on a bank loan is $1,000,000. However, due to the
limitation imposed by TDA Section 74.2 (TDA Regulations Section 12), its 2013 year interest
expense deduction was limited to $743,750, with $256,250 of interest expense payment
disallowed as a deduction.
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TL Company may carry forward the $256,250 of disallowed interest expense to its future tax
years, beginning with 2014, through 2018 (5 years from the 2013 year), to offset future year
taxable income.

Section 14
Basis and Method of Accounting
TDA Regulations Section 14 sets forth the basic accounting standards to be used by a taxpayer,
in the determination of taxable income reportable on the tax return of a taxpayer engaged in
petroleum operations.

TDA Reg. Sec. 14 provides that:
“The determination of the gross income and deductions of a taxpayer from the
conduct of business activities connected directly or indirectly with petroleum
operations shall be based on the taxpayer's net profit for financial accounting purposes
for the year. The profit and loss and the balance sheet must be prepared in
accordance with the most updated version of the International Accounting
Standards or the Generally Accepted Accounting Practices applicable to the taxpayer,
and subject to the modifications contained in the present Regulation and the Taxes
and Duties Act, 2008.”

Note that TDA Reg. Sec. 14 allows a taxpayer the choice of (a) International Accounting
Standards (“IAS”) or Generally Accepted Accounting Practices (“GAAP”) applicable to the
taxpayer, in the determination of its taxable income.
“GAAP” can be interpreted that taxable income shall be computed under the method of
accounting on the basis of which a taxpayer regularly computes income in keeping the taxpayer’s
books. The term “method of accounting” includes not only the overall method of accounting of
the taxpayer but also the accounting treatment of any item and with various methods provided
for the accounting treatment of special items. These methods of accounting for special items
include the accounting treatment prescribed for research and experimental expenditures, soil and
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water conservation expenditures, depreciation, net operating losses, etc. Except for deviations
permitted or required by such special accounting treatment, taxable income shall be computed
under the method of accounting on the basis of which the taxpayer regularly computes his
income in keeping his books.

It is also generally recognized that no uniform method of accounting can be prescribed for all
taxpayers. Each taxpayer shall adopt such forms and systems as are, in the taxpayer’s judgment,
best suited to the taxpayer’s needs. However, no method of accounting is acceptable unless, in
the opinion of the Commissioner of Taxation, it clearly reflects income. A method of accounting
which reflects the consistent application of generally accepted accounting principles in
accordance with accepted conditions or will ordinarily be regarded as clearly reflecting income,
provided all items of gross income and expense are treated consistently from year to year.

The profit and loss statement and balance sheet must be exhibited with the annual income tax
return of the taxpayer.

Accrual Basis Method of Accounting Mandated for Timor-Leste Taxation Purposes
The TDA Regulations makes it mandatory for taxpayers to adopt the “accrual basis” to
determine taxable income in the Timor-Leste tax regime.

TDA Reg. Sec. provides that:
“ Every taxpayer shall account for income tax on accrual basis. A taxpayer using
the accrual method of accounting recognizes income when it is earned or receivable and
incurs an expense when its payable. Except for deviations permitted or required
by such special accounting treatment under the applicable tax laws and regulations,
taxable income shall be computed under the method of accounting on the basis of
which the taxpayer regularly computes its income in keeping its books.”
Accrual Basis Method – General Overview
The underlying concept of the “accrual basis” method is that economically, income and expenses
should be matched and recorded within the same accounting / tax period.
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Generally, under an accrual method, income is to be included for the taxable year when all the
events have occurred that fix the right to receive the income and the amount of the income can be
determined with reasonable accuracy. Under such a method, a liability is incurred, and generally
is taken into account for income tax purposes, in the taxable year in which all the events have
occurred that establish the fact of the liability, the amount of the liability can be determined with
reasonable accuracy, and economic performance has occurred with respect to the liability.

TDA Reg. Sec. 14.3 provides that:
“Subject to this Regulation, an amount is receivable by a taxpayer when all the
events that determine liability have occurred and the amount of the liability can
be determined with reasonable accuracy, but not before economic performance.
Economic performance occurs when:
(a)

in the case of acquisition of services or assets, at the time the
services or assets are provided;

(b)

in case of use of assets, at the time the assets arc used; and

(c)

in any other case, at the time the taxpayer makes payment m full
satisfaction of the liability.

The term “liability” includes any item allowable as a deduction, cost, or expense for income tax
purposes. In addition to allowable deductions, the term includes any amount otherwise allowable
as a capitalized cost, as a cost taken into account in computing cost of goods sold, as a cost
allocable to a long-term contract, or as any other cost or expense. Thus, for example, an amount
that a taxpayer expends or will expend for capital improvements to property must be incurred
before the taxpayer may take the amount into account in computing its basis in the property. The
term “liability” is not limited to items for which a legal obligation to pay exists at the time of
payment. Thus, for example, amounts prepaid for goods or services and amounts paid without a
legal obligation to do so may not be taken into account by an accrual basis taxpayer any earlier
than the taxable year in which those amounts are incurred.
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Example ( Section 14 – Economic Performance – Accrual of Liability )
X corporation, an oil and gas company, is an accrual method taxpayer. During March 2013 X
enters into an oil and gas lease with Y. In November 2013, X installs a platform and commences
drilling. The lease obligates X to remove its offshore platform and well fixtures upon
abandonment of the well or termination of the lease. During 2016, X removes the platform and
well fixtures at a cost of $200,000.

Economic performance with respect to X's liability to remove the offshore platform and well
fixtures occurs as X incurs costs in connection with that liability. X incurs these costs in 2016 as,
for example, X's employees provide X with removal services. Consequently, X incurs $200,000
for the 2016 taxable year. Alternatively, assume that during 2013 X pays Z $130,000 to remove
the platform and fixtures, and that Z performs these removal services in 2016. X does not incur
this cost until Z performs the services. Thus, economic performance with respect to the $130,000
X pays Z occurs in 2016.
Please note that Contractor taxpayers are allowed to take ratable decommissioning/deactivation10
tax deductions before the liability arises. This arrangement is simply an aberration from the
normal rules governing deductibility of expenses and it is limited to Contractor taxpayers only.
Example (Section 14 – Accrual Basis - Services or property provided by the taxpayer )
W corporation, a calendar year, accrual method taxpayer, sells oil well drilling equipment under
a three-year warranty that obligates W to make any reasonable repairs to each equipment it sells.
During 2013, W sells ten tractors. In 2015 W repairs, at a cost of $20,000, two equipment sold
during 2013 tax year.

Economic performance with respect to W's liability to perform services under the warranty
occurs as W incurs costs in connection with that liability. W incurs these costs in 2015 as, for
example, replacement parts are provided to W. Consequently, $20,000 is incurred by W for the
2013 taxable year.

10

See-Sections 76 of TDA and 4 of TBUCA
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Section 15
Inventory
Introduction
The use of inventories at the start and close of each year is required in most every case where
production, purchase or sale of merchandise is an income-producing event or factor. Inventories
are required to be used where necessary to clearly reflect income and must conform to the best
practices in the industry or trade of the affected taxpayers11.
The term inventory is used to designate the aggregate of those items of tangible personal
property which (1) are held for sale in the ordinary course of business, (2) are in process of
production for such sale, or (3) are to be currently consumed in the production of goods or
services to be available for sale.
Depending on the nature of the company’s operations, inventories can include raw production
materials, work in process, finished goods, and/or merchandise inventory.
In accounting for the goods in the inventory at any point of time, the major objective is the
matching of appropriate costs against revenues in order that there may be a proper determination
of the realized income. Thus, the inventory at any given date is the balance of costs applicable to
goods on hand remaining after the matching of absorbed costs with concurrent revenues. This
balance is appropriately carried to future periods provided it does not exceed an amount properly
chargeable against the revenues expected to be obtained from ultimate disposition of the goods
carried forward. In practice, this balance is determined by the process of pricing the articles
comprised in the inventory.
The primary basis of accounting for inventories is cost, which has been defined generally as the
price paid or consideration given to acquire an asset. As applied to inventories, cost means in
principle the sum of the applicable expenditures and charges directly or indirectly incurred in
bringing an article to its existing condition and location. Gross profit from business operation is
calculated by subtracting from receipts the cost of goods sold. The cost of goods sold is
determined by adding the inventory at the beginning of the year to the cost of goods purchased or
produced during the year and subtracting from this total the inventory at the end of the year.
11

Section 15.1(a) and (b) of Regulation TDA-IX/12
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The use of accrual basis and inventories more clearly reflects the income of a single accounting
period through recognition of unsold goods on hand at the beginning and end of each tax year.
An inventory is an itemized list, with valuations of good held for sale or consumption during
manufacturing or merchandising business. Taxpayers are required to clearly verify the amount of
items in the inventory by physical count of the items as of the last day of the year. Taxpayers
may also use estimates of inventory shrinkage that are confirmed by physical count after yearend if the taxpayer normally does a physical inventory count at each location on a regular and
consistent basis and the taxpayer makes proper adjustments to such inventories and to its
estimating methods to the extent such estimates are greater than or less than the actual shrinkage.
The balance in this account is also affected by accounting methods. In order to correctly match
revenue to expenses, it is necessary to have an accounting methodology which can track the costs
of inventory, as costs of the company are incurred to procure or produce the merchandise, which
is then eventually sold to the customer at a profit. However, in recognition of the fact that a
company may not sell all of its merchandise produced within a single accounting period, and that
some of the finished products can still remain on hand at the end of the accounting period (for
example, oil or gas which have been extracted from wells, but which are not yet sold within the
same year in which the products have been extracted)
Accounting standards permit various acceptable inventory measurement methods, including lastin-first-out (LIFO), first-in-first-out (FIFO), weighted average, and specific identification. An
inventory must conform to the best accounting practice in the particular trade or business and it
must clearly reflect income. As a rule of thumb, an inventory method selected under the best
accounting practice, that can be used in a balance sheet showing the financial position of the
taxpayer will generally be regarded as clearly reflecting income by the Timor-Leste tax
administration.
Specific identification has been used most frequently for inventories in which the separate items
are distinct and have a high cost, because the benefit to be gained from tracking these individual
items is high. For lower-cost items in inventory, the value of such specific tracking is low
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unless a company is using sufficiently sophisticated databases that allow detailed inventory
tracking to be readily accomplished.
Even if a company uses sophisticated technology to control inventory, the accounting measures
do not have to reflect precise physical flows, as would occur using specific identification. Rather,
the LIFO, FIFO, and weighted average methods refer to assumptions that are made about the
flow of inventory through the company. Using LIFO, the costs of the oldest inventory are
maintained on the balance sheet under the assumption that the most recently acquired inventory
is sold first. Using FIFO, the company assumes that the first goods sold are the oldest and the
most recently acquired items remain in inventory on the balance sheet. The weighted average
method uses average costs over the reporting period to calculate the inventory balance. The
effect of accounting choices on the income statement and balance sheet is presented below. The
LIFO method has been excluded as a method which should be used under the IFRS
(International Financial Reporting Standards), and the TDA Regulations has also accordingly
excluded the use of the LIFO method for taxation purposes.

10.2
Under the TDA Regulations, inventories are to be valued at cost or market, whichever is lower.
Where inventories are valued at cost by the taxpayer, then the cost shall be determined using the
absorption-cost method. See 10.3 below for explanation of the absorption-cost method.
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The designation under the TDA Regulations of the principle as the accounting valuation method
for inventory of “lower of cost or market” (“LCM”) is a recognition of the conservatism
principle widely followed by principle economies of the world. In this method the term "market"
includes both the market in which the company purchases its merchandise as well as the market
in which it sells its merchandise. The lower of cost or market rule as the lower of cost or
replacement cost–with certain limitations placed on the replacement cost amount.
As used in the phrase lower of cost or market, the term market means current replacement cost
(by purchase or by reproduction, as the case may be) except that:

(1) Market should not exceed the net realizable value (i.e., estimated selling price in the ordinary
course of business less reasonably predictable costs of completion and disposal); and

(2) Market should not be less than net realizable value reduced by an allowance for an
approximately normal profit margin.
Depending on the character and composition of the inventory, the rule of cost or market,
whichever is lower may properly be applied either directly to each item or to the total of the
inventory (or, in some cases, to the total of the components of each major category). The method
should be that which most clearly reflects periodic income.
10.2.2
Inventory Costing Methods
Under the TDA Regulations, the taxpayer has a choice of the following inventory accounting
methods:
a. Specific identification
b. First in First Out (FIFO)
c. Weighted average
If a taxpayer (Contractor) is able to specifically identify particular items of inventory, it may do
so and use the first method: specific identification. However, if the taxpayer is unable to
specifically identify the inventory units then either the FIFO (first-in-first-out) method or the
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weighted average cost method may be used to compute the cost of inventory at the end of a tax
period.

The Specific Identification Method
Overview
The specific identification method is the tracking and costing of inventory based on the
movement of specific, identifiable inventory items in and out of stock. This method is applicable
when individual items can be clearly identified, such as with a serial number, stamped receipt
date, or RFID tag.

Specific Identification Method Requirements

The principle requirements of a specific identification tracking system are:
Be able to track each inventory item individually. The easiest method is a durable metal or paper
label that contains a serial number. Alternatively, a radio frequency identification tag can contain
a unique number that identifies the product.
Be able to track the cost of each item individually. The accounting system should clearly identify
the cost of each purchased item, and associate it with a unique identification number.
Be able to relieve inventory for the specific cost associated with an inventory item when it is
sold.

These requirements can be achieved with a simple accounting system, possibly just an electronic
spreadsheet, which makes it applicable to smaller businesses.
The specific identification method introduces a high degree of accuracy to the cost of inventory,
since the exact cost at which something was purchased can be recorded in the inventory records,
and charged to the cost of goods sold when the related item is sold.

However, this method is not widely used, because there are few purchased products that are
clearly identified in a company's accounting records with a unique identification code. Thus, it is
typically restricted to unique, high-value items for which such differentiation is needed. Most
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organizations instead sell products that are essentially interchangeable, and so are more likely to
use a FIFO, LIFO, weighted average, or similar system.

It is also very time-consuming to track inventory on an individual unit basis, which restricts its
use to smaller inventory quantities.

FIFO (first-in-first-out) Inventory method
Overview of the First-in, First-out Method
The first in, first out (FIFO) method of inventory valuation operates under the assumption that
the first goods purchased are also the first goods sold. In most companies, this accounting
assumption closely matches the actual flow of goods, and so is considered the most theoretically
correct inventory valuation method.

Under the FIFO method, the earliest goods purchased are the first ones removed from the
inventory account. This results in the remaining items in inventory being accounted for at the
most recently incurred costs, so that the inventory asset recorded on the balance sheet contains
costs quite close to the most recent costs that could be obtained in the marketplace. Conversely,
this method also results in older historical costs being matched against current revenues and
recorded in the cost of goods sold, so the gross margin does not necessarily reflect a proper
matching of revenues and costs.
The FIFO method is allowed under both Generally Accepted Accounting Principles and
International Financial Reporting Standards. The FIFO method provides the same results under
either the periodic or perpetual inventory system.
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Example 1 (First-in, First-out Method)
M Corporation decides to use the FIFO method for the month of January. During that month, it
records the following transactions:
Quantity

Actual

Actual

Change

Unit Cost

Total Cost

+100

$210

$21,000

280

42,000

300

15,000

Sale

-75

Purchase (layer 2)

+150

Sale

-100

Purchase (layer 3)

+50

Ending inventory

= 125

The cost of goods sold in units is calculated as:
100 Beginning inventory + 200 Purchased – 125 Ending inventory = 175 Units
M’s controller uses the information in the preceding table to calculate the cost of goods sold for
January, as well as the cost of the inventory balance as of the end of January.
Units

Unit Cost

Total Cost

FIFO layer 1

100

$210

$21,000

FIFO layer 2

75

280

21,000

Cost of goods sold
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175

$42,000

Ending inventory
FIFO layer 2

75

280

$21,000

FIFO layer 3

50

300

15,000

125

$36,000

Thus, the first FIFO layer, which was the beginning inventory layer, is completely used up
during the month, as well as half of Layer 2, leaving half of Layer 2 and all of Layer 3 to be the
sole components of the ending inventory.
Note that the $42,000 cost of goods sold and $36,000 ending inventory equals the $78,000
combined total of beginning inventory and purchases during the month

With first-in, first-out, the oldest cost (i.e., the first in) is matched against revenue and assigned
to cost of goods sold. Conversely, the most recent purchases are assigned to units in ending
inventory.

Example 2 (First-in, First-out Method)

The following information is used to calculate the value of inventory on hand at the end of the
tax year on December 31 and cost of goods sold during December in a FIFO inventory system
(using a “periodic costing system”).

Dec 1

Beginning Inventory

60 units @ $15.00 per unit

5

Production

140 units @ $15.50 per unit
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14

Sale

190 units @ $19.00 per unit

27

Production

70 units @ $16.00 per unit

29

Sale

30 units @ $19.50 per unit

Date Filed: 12/31/2018

Computation of inventory costs
FIFO Periodic
Units Available for Sale

= 60 + 140 + 70

= 270

Units Sold

= 190 + 30

= 220

Units in Ending Inventory

= 270 − 220

Cost of Goods Sold

Units

Unit Cost

Total

Sales From Dec 1 Inventory

60

$15.00

$900

Sales From Dec 5 production

140

$15.50

$2,170

Sales From Dec 27 production

20

$16.00

$320

220

= 50

$3390

Ending Inventory

Units

Unit Cost

Total

Inventory From Dec 27 production

50

$16.00

$800

Weighted Average Inventory method

The weighted-average method relies on average unit cost to calculate cost of units sold and
ending inventory. Average cost is determined by dividing total cost of goods available for sale
by total units available for sale.

When using the weighted average method, the cost of goods available for sale is divided by the
number of units available for sale, which yields the weighted-average cost per unit. In this
calculation, the cost of goods available for sale is the sum of beginning inventory and net
purchases. You then use this weighted-average figure to assign a cost to both ending inventory
and the cost of goods sold.
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Weighted average costing is commonly used in situations where:


Inventory items are so intermingled that it is impossible to assign a specific cost to an
individual unit.



The accounting system is not sufficiently sophisticated to track FIFO inventory layers.



Inventory items are so commoditized (i.e., identical to each other) that there is no way to
assign a cost to an individual unit.

The net result of using weighted average costing is that the recorded amount of inventory on
hand represents a value somewhere between the oldest and newest units purchased into stock.
Similarly, the cost of goods sold will reflect a cost somewhere between that of the oldest and
newest units that were sold during the period.
Example 1 (Weighted Average method)
M Corporation elects to use the weighted-average method for the month of May. During that
month, it records the following transactions:
Quantity

Actual

Actual

Change

Unit Cost

Total Cost

Beginning inventory

+150

$220

$33,000

Sale

-125

--

--

Purchase

+200

270

54,000

Sale

-150

--

--

Purchase

+100

290

29,000

Ending inventory

= 175
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The actual total cost of all purchased or beginning inventory units in the preceding table is
$116,000 ($33,000 + $54,000 + $29,000). The total of all purchased or beginning inventory units
is 450 (150 beginning inventory + 300 purchased). The weighted average cost per unit is
therefore $257.78 ($116,000 ÷ 450 units.)
The ending inventory valuation is $45,112 (175 units × $257.78 weighted average cost), while
the cost of goods sold valuation is $70,890 (275 units × $257.78 weighted average cost). The
sum of these two amounts (less a rounding error) equals the $116,000 total actual cost of all
purchases and beginning inventory.
In the preceding example, if M Corporation used a perpetual inventory system to record its
inventory transactions, it would have to recompute the weighted average after every purchase.
The following table uses the same information in the preceding example to show the
recomputations:

Units
on Hand
Beginning inventory

150

Purchases
$

Cost of
Sales

Inventory
Total
Cost

Inventory
MovingAverage
Unit Cost

--

$

--

$33,000

$220.00

Sale (125 units @ $220)

25

--

27,500

5,500

220.00

Purchase (200 units @

225

54,000

--

59,500

264.44

75

--

39,666

19,834

264.44

175

29,000

--

48,834

279.05

$270)
Sale (150 units @
$264.44)
Purchase (100 units @
$290)
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Note that the cost of goods sold of $67,166 and the ending inventory balance of $48,834 equal
$116,000, which matches the total of the costs in the original example. Thus, the totals are the
same, but the moving weighted average calculation results in slight differences in the
apportionment of costs between the cost of goods sold and ending inventory.

Example 2 (Weighted Average Method)
S Company incurred $306 for 270 units, producing an average cost of $1.13333 per unit
($306/270). The ending inventory consisted of 120 units, or $136 (120 X $1.13333 average price
per unit). The cost of goods sold was $170 (150 units X $1.13333 average price per unit).

10.3
The full absorption costing method of inventory valuation costing is required under the
regulations, if inventories are valued at cost by the taxpayer.

Full absorption costing is a costing system which treats all costs of production as product costs,
regardless weather they are variable or fixed.
The theoretical justification for absorption costing is to adopt the matching principle for all
production costs. Fixed production overhead costs are only incurred with the expectation that the
resources represented by these costs will be used in the production of inventory. Hence, these
costs should be matched against the revenue generated from the sale of that inventory.
Absorption costing requires computing an overhead rate for applying all manufacturing
overhead to units produced during the period (or else two overhead rates, one for variable
manufacturing overhead and one for fixed manufacturing overhead; or else multiple overhead
rates if the company uses activity-based costing). There are important issues related to choosing
the denominator in the overhead rate for fixed manufacturing overhead.
The cost of a unit of product under full absorption costing method consists of direct materials,
direct labor and both variable and fixed overhead. Full absorption costing allocates a portion of
fixed manufacturing overhead cost to each unit of product, along with the variable manufacturing
cost.
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Example (Full Absorption Costing Valuation method)
The M Company produces a product has the following cost structure.
Number of units produced 6,000
Variable costs per unit:
Direct materials $2
Direct labor $4
Variable manufacturing overhead $1
Variable selling and Administrative expenses $3
Fixed costs per year:
Fixed manufacturing overhead $30,000
Fixed selling and administrative expenses $10,000

Computation of the unit product cost under full absorption costing method
Direct materials $2
Direct labor $4
Variable manufacturing overhead $1
-------Total variable production cost $7
Fixed manufacturing overhead $5
-------Unit product cost, as computed under the full absorption cost method = $12
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Section 16
Depreciation

Depreciation in general.
Generally, when a taxpayer buys a business asset that has a useful life of more than one year, the
cost is usually required to be capitalized and recovered through depreciation deductions under
most tax systems. On the other hand, the cost of assets with a useful life of less than one year is
deducted as an expense in the tax year that their cost is incurred.
The cost of an improvement that increases the value of a property or makes it more useful, or
lengthens the useful life is generally required to be capitalized and depreciated.
The tax theory or policy behind depreciation is that if a business could reduce one year’s gross
income by an expense deduction for the total cost of an item that is used by the business for a
number of years, the result would be an understatement of net income during the years that the
asset is in use. Accordingly, in order to accurately determine the net income of a business on a
year-by-year basis, the cost must be allocated (i.e. depreciated) over the number of years that the
asset will be considered used in the taxpayer’s business. The covered period (i.e. the “tax life” of
the asset) is referred to as the “recovery” or “depreciation” period. The length of the “tax life” is
usually contained in the tax law or the underlying regulations.
For income tax purposes, a depreciable property, is a property that is:
1. Is used in business or for the production of income;
2. has a useful life that is longer than a year, and
3. is something that wears out, decays, become obsolete, or less value from usage or natural
causes.
Examples of depreciable property are automobiles, machines, and building (but not the land
upon which the building is erected).
Amortization is similar conceptually to depreciation but applies only to intangible assets, such
as software, patent, copyrights and trademarks.
The deduction for depletion is comparable to depreciation, except that the concept of depletion
applies only to natural resources, such as oil and gas wells, mines, standing timber and
geothermal deposits. The underlying theory of the concept of depletion is that the value of the
property is declining as the natural resources is extracted or sold.
In consideration of the principle of the proper matching of income and expenses, the concept of
depreciation and amortization are adopted within the generally accepted accounting principles
(GAAP) in use in most modern economies. Depreciation is used as the basis to allocate the
historical cost of an asset over its useful life in order to conform with the idea that the earnings of
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an economic entity is matched accordingly with relative expenses including the wear and tear of
the assets used in production, operations and other administrative purposes.

Thus, in measuring these fixed expenses, there are certain elements that should be taken into
consideration namely historical cost, estimated useful life and residual or salvage value.
Historical cost pertains to the purchase price of the asset while residual or salvage value is the
expected value of the asset after its estimated usage. Likewise, estimated useful life is the time
period wherein the asset is deemed economically beneficial for the economic entity.
Depreciation is the systematic allocation of a tangible's asset historical cost less its expected
residual or salvage value over its estimated useful life.
Depreciation can be measured using a variety of methods the most basic of which is the straight
line method. The straight line method is the simple equal allocation of the depreciable amount
over the useful life.

Straight-line depreciation. If straight-line depreciation is used, an asset's annual depreciation
expense is calculated by dividing the asset's depreciable cost by the number of years in the asset's
useful life.

Another way to describe this calculation is to say that the asset's depreciable cost is multiplied by
the straight-line rate, which equals one divided by the number of years in the asset's useful life.
Calculating Straight-Line Depreciation
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Suppose a company purchases a $90,000 truck and expects the truck to have a salvage value of
$10,000 after four years. The depreciable cost of the truck is $80,000 ($90,000 – $10,000), and
the asset's annual depreciation expense using straight-line depreciation is $20,000 ($80,000 ÷ 4).
Cost

$90,000

Less: Salvage Value (10,000)
Depreciable Cost

$80,000

The following table summarizes the application of straight-line depreciation during the truck's
five-year useful life.
Straight-Line Depreciation

Depreciable Cost

Cost

$90,000

Year 1 25% × $80,000

= $20,000 $20,000 70,000

Year 2 25% × 80,000

= 20,000

40,000

50,000

Year 3 25% × 80,000

= 20,000

60,000

30,000

Year 4 25% × 80,000

= 20,000 80,000 10,000

At the end of year four, the $80,000 shown as accumulated depreciation equals the asset's
depreciable cost, and the $10,000 net book value represents its estimated salvage value.
To record depreciation expense on the truck each year, the company debits depreciation
expense–vehicles for $20,000 and credits accumulated depreciation–vehicles for $20,000.
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Under the TDA Regulations (Section 16.1) depreciation deductions are permissible only when
the Contractor is the legal and titled owner of the asset, and the asset is in furtherance of the
business activities of the taxpayer and exclusively in connection with a petroleum project. This
means that the tangible asset has to be legally owned by the Contractor.
Generally speaking, incidents of ownership for purposes of the TDA Regulations include the
following characteristics:
The Contractor possesses the following:


Legal title to the property;



Legal obligation to pay for the property;



Responsibility to pay maintenance and operating expenses;



Duty to pay any taxes on the property; and



Risk of loss if the property is destroyed, condemned, or diminished in value through
obsolescence or exhaustion.

If an asset is used for more than one petroleum project, then the cost basis of the asset cannot be
depreciated for just one project, but should be prorated among the various projects.

(a) Reasonable allowance. The Regulations provides that a reasonable allowance for the
exhaustion, wear and tear, and obsolescence of property held by the taxpayer for the production
of income shall be allowed as a depreciation deduction. The allowance is that amount which
should be set aside for the taxable year in accordance with a reasonably consistent plan so that
the aggregate of the amounts set aside, plus the salvage value, will, at the end of the estimated
useful life of the depreciable property, equal the cost or other basis of the property. An asset shall
not be depreciated below a reasonable salvage value under any method of computing
depreciation. The allowance shall not reflect amounts representing a mere reduction in market
value.

(b) Useful life. For the purpose of the TDA Regulations the estimated useful life of an asset is
not necessarily the useful life inherent in the asset but is the period over which the asset may
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reasonably be expected to be useful to the taxpayer in the production of his income. This period
shall be determined by reference to his experience with similar property taking into account
present conditions and probable future developments. Some of the factors to be considered in
determining this period are (1) wear and tear and decay or decline from natural causes, (2) the
normal progress of the art, economic changes, inventions, and current developments within the
industry and the taxpayer's trade or business, (3) the climatic and other local conditions peculiar
to the taxpayer's trade or business, and (4) the taxpayer's policy as to repairs, renewals, and
replacements. Salvage value is not a factor for the purpose of determining useful life. If the
taxpayer's experience is inadequate, the general experience in the industry may be used until
such time as the taxpayer's own experience forms an adequate basis for making the
determination. The estimated remaining useful life may be subject to modification by reason of
conditions known to exist at the end of the taxable year and shall be redetermined when
necessary regardless of the method of computing depreciation. However, estimated remaining
useful life shall be redetermined only when the change in the useful life is significant and there is
a clear and convincing basis for the redetermination

(c) Salvage. (1) Salvage value is the amount (determined at the time of acquisition) which is
estimated will be realizable upon sale or other disposition of an asset when it is no longer useful
in the taxpayer's trade or business or in the production of his income and is to be retired from
service by the taxpayer. Salvage value shall not be changed at any time after the determination
made at the time of acquisition merely because of changes in price levels. However, if there is a
redetermination of useful life under the rules of paragraph (b) of this section, salvage value may
be redetermined based upon facts known at the time of such redetermination of useful life.
Salvage, when reduced by the cost of removal, is referred to as net salvage. The time at which an
asset is retired from service may vary according to the policy of the taxpayer. If the taxpayer's
policy is to dispose of assets which are still in good operating condition, the salvage value may
represent a relatively large proportion of the original basis of the asset.

However, if the taxpayer customarily uses an asset until its inherent useful life has been
substantially exhausted, salvage value may represent no more than junk value. Salvage value
must be taken into account in determining the depreciation deduction either by a reduction of the
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amount subject to depreciation or by a reduction in the rate of depreciation, but in no event shall
an asset (or an account) be depreciated below a reasonable salvage value. The taxpayer may use
either salvage or net salvage in determining depreciation allowances but such practice must be
consistently followed and the treatment of the costs of removal must be consistent with the
practice adopted. When an asset is retired or disposed of, appropriate adjustments shall be made
in the asset and depreciation reserve accounts. For example, the amount of the salvage adjusted
for the costs of removal may be credited to the depreciation reserve.

TDA Regulations
For purposes of the TDA Regulations, costs which are incurred for acquisition, construction,
installations, improvements and repairs which enhance the value of assets with a use life of over
one year are to be capitalized and depreciated.

If assets are depreciated on an individual basis, the straight line method must be used. However,
if depreciation is done on a “pooling of assets” basis, then the declining balance method may be
used. See TDA Regulations Section 16.1(c).
TDA Regulations – Depreciation for Buildings

For acquisition and construction costs, improvements or repairs that enhance the value or convert
the asset from one use to the other or prolong the life of a business building are required to be
depreciated on a straight line basis, in accordance with the useful lives / rates based under the
TDA Regulations (see TDA Regulations Section 16.1(a)). The rates to be used are those in
Schedule X, Section A, Business Buildings of the TDA, which is reproduced at the end of this
section below.

If the taxpayer elects the classification of business building assets into pools of similar assets, the
depreciation deduction for each depreciation pool is computed by applying the rates in TDA
Schedule X, Section B, parts 1 and 2, which is reproduced at the end of this section below.
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If the taxpayer elects the individual straight line depreciation method for business building
assets, then the rate to be used is specified in Schedule X, Section B, Business Buildings of TDA
(Taxes and Duties Act), which is reproduced at the end of this section below.

Change of Depreciation Method
If the taxpayer wishes to change a method of depreciation previously elected, then the taxpayer
will need to apply in writing to the Timor-Leste Tax Administration to make the change, stating
the basis of the application, and then affirm under oath that the change requested will not distort
the income and expenses of the taxpayer.

62

EX. J 239

Case: 18-3662

Document: 003113121464

Page: 701

Date Filed: 12/31/2018

Depreciation and Amortisation for Contractors
SECTION A Business
Buildings
1.

The rates of depreciation for business buildings are:

Type of Building

Useful Life
20 years

Straight-line
Depreciation
5%

10 years

10%

Permanent
Non-permanent
2.

In this Section:
“non-permanent building” means any business building constructed of materials of a
temporary nature, or for temporary purposes, including any movable building; and
“permanent building” means any business building other than a non-permanent building.
SECTION B
Depreciable Assets

1.

If pooling applies, depreciable assets are divided into the following depreciation pools:
Pool 1
Pool 2
Pool 3

2.

Assets with a useful life of 1-4 years
Assets with a useful life of 5-8 years
Assets with a useful life of more than 9 years

Depreciation rates for depreciation pools:
Pool
1
2
3

3.

Depreciation rate
50%
25%
12.5%

Depreciation rates where assets are depreciated individually on a straight-line basis:

Useful Life

Depreciation Rate

Assets with a useful life of 1-4 years

25%

Assets with a useful life of 5-8 years

12.5%

Assets with a useful life of more than
9 years

6.25%
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Section 17
Amortization
In the context of the TDA Regulations, for costs incurred in the exploration and or development
stages of oil and gas property, and which are not for the acquisition of tangible property, such
costs are categorized as the creation of “intangible asset”. Then, the “intangible asset” is
classified into four possible “use life” classifications, and the cost of the asset will then be
amortized on a straight line basis, over the assigned use life scheme under the TDA. In a sense,
this is very similar to the treatment of tangible property .

Conceptually then, the rationale for having the amortization for the costs identified as for
intangible assets is similar to that of depreciation. Amortisation is necessary in consideration of
the principle of the proper matching of income and expenses, the concept of amortization is
adopted within the generally accepted accounting principles (GAAP) in use in most parts of the
world. Amortisation is used as the basis to allocate the historical cost of an intangible asset over
its useful life in order to conform with the idea that the earnings of an economic entity is
matched accordingly with relative expenses used in production, operations and other
administrative purposes.

Intangible property which is subject to amortization must be property held either for use in a
trade, business, or for the production of income. Because intangible assets may not necessarily
be subject to “wear and tear”, it is therefore purely an accounting concept adopted for the
purpose of approximately matching income to the gradual write down of an intangible asset – in
this case, the costs incurred for the exploration and development of the oil / gas well(s).

Start-up expenditure
For amortization as it relates to start-up expenses for a new business or activity. Start-up
expenditures are defined as investigatory expenses incurred prior to commencing a business (in
this case the production of income when an oil / gas well has started successfully to produce the
oil / gas output) which would have been deducted had it been paid or incurred when the taxpayer
was already engaged in the trade or business activity.
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The costs of determining the existence, location, extent, or quality of any mineral deposit are
ordinarily capital expenditures. The costs of developing oil, gas, or geothermal wells are capital
expenditures. You can usually recover them through amortization.

Examples of exploration costs are:


costs of topographical, geological, and geophysical studies, and salaries and other
expenses of geologists, geophysical crews, and others conducting those studies



Geological and geophysical costs



Wages and related payroll costs in exploration activities



Legal and professional expenses

Examples of development costs are:


Costs to gain access to and prepare well locations for drilling, including surveying well
locations



Drill and equip development wells, development-type stratigraphic test wells



Acquire, construct, and install production facilities



Interest expense incurred on financing of construction



Wages and related payroll costs in development activities



Legal and professional expenses

For costs incurred in respect of petroleum activities, other than the acquisition of tangible assets,
are considered to be “intangibles”. Intangibles are to be amortized in accordance to the
provisions of Section 17 of the TDA Regulation-IX/12

For purposes of Section 17 Development Expenditures incurred under a Petroleum Agreement
is classified as intangible expenditure with a useful life equal to the expected life of the
Petroleum Operations under the Agreement or ten (10) years, whichever is lesser.

Exploration and Development Expenditures are required to be amortized on a straight-line
basis only and the amortization deductions for each tax year is calculated by applying
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the rates specified in Schedule X, Section C of the Taxes and Duties Act 2008, which is
reproduced at the end of this section below.

Any depreciable or intangible asset acquired, created, constructed or incurred before the
commencement of commercial production is required to be capitalized and the depreciation or
amortization

deductions of such asset commences

from the time commercial product

commences.

Amortization in the Year that Commercial Production Commences
In the tax year in which commercial production commences, the amount of the
depreciation or amortisation deduction in respect of a depreciable asset or intangible acquired,
created, constructed, or incurred by a Contractor before commercial production is calculated
according to the following formula, in accordance with TDA Section 77.6:

A x B/C
where:
A

is the depreciation or amortisation deduction if commercial
production commenced on the first day of the tax year;

B

is the number of days from the date of commencement of commercial
production to the end of the tax year in which commercial production
commences; and

C

is the number of days in the tax year.

The following example illustrates the application of Section 17

Example
In the course of exploration of an oil well, intangible asset costs which were incurred exclusively
for a petroleum project amounted to $ 300,000, and the useful life is estimated to be three (3)
years.
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Cost of the intangible asset is: $300,000 = A
Applicable amortization rate prescribed in Schedule X, Section C of the TDA is 25% = B
The amortization for a full year of use of the intangible asset is: A x B = $300,000 x 25% =
$75,000
Example (Section 17 – Amortization in Year that Commercial Production Commences)
Continuing the same facts as in the Example above, and that in the year 2013, the first
production commences on June 1, 2013.

The amortization deduction is then to be computed using the formula in TDA Section 77.6.

Therefore, the number of days from the date of first production until the end of the tax year is
214 days (for the months of June, July, August, September, October, November and December
2013), so that B = 214

The total number of days in the year is 365 = C

Therefore, for the year of first production, the amortization allowable would be:

A x B/C
A is the amount determined for a full year of depreciation, as explained under 8.3 above =
$75,000
B = 214
C = 365
Therefore, the depreciation for the 2013 year (when production first commences) is:
$75,000 x 214/365 = $43,973

If the costs incurred for intangible costs had occurred before the first production date, the
deduction for the amortization costs for tax purposes cannot begin until after the date of first
production. For example, if the costs in the example in 8.4 above were incurred during the year
2012 in the amount of $300,000, but the first production commences on June 1 2013, no
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deduction would be allowed for amortization for the 2012 tax year. A deduction of amortization
for the intangible costs will only be allowed beginning for the year 2013, and as computed on a
pro-rated basis as explained above.
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Section 18
Small Field: Depreciation and Amortization
TDA Regulations Section 18 essentially allows the taxpayer to elect the “units of production”
method for depreciation and amortization for all depreciable assets, provided that the field is
determined by the Designated Authority to be a “ small field. ”
A “ small field ” is defined to be a field which produces eighty percent (80%) or more of the
estimated Reserves within five (5) years from the date of the commencement of commercial
production (as determined under TDA Section 77.5).
Once elected by the taxpayer, the “unit of production” method of depreciation and amortization
is to be adopted for all of the taxpayer’s assets used in the Petroleum Operations. However, if a
Contractor has more than one Development Plan for a Contract Area, then the section will apply
separately to each Development Plan.

Units of Production Depreciation - Overview

Under the units of production method, the amount of depreciation that charged to expense varies
in direct proportion to the amount of asset usage. Thus, depreciation is charged more in periods
when there is more asset usage, and less depreciation in periods when there is less asset usage. It
is the most accurate method for charging depreciation, since it links closely to the wear and tear
on assets. However, it also requires that the tracking of asset usage. Also, you need to be able to
estimate total usage over the life of the asset.

Generally, the following steps are needed to calculate depreciation under the units of production
method:

1. Estimate the total number of hours of usage of the asset, or the total number of units to be
produced by it over its useful life.
2. Subtract any estimated salvage value from the capitalized cost of the asset, and divide the
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total estimated usage or production from this net depreciable cost. This yields the
depreciation cost per hour of usage or unit of production.
3. Multiply the number of units of actual production by the depreciation cost per hour or
unit, which results in the total depreciation expense for the accounting period.

If the estimated number of usage or units of production changes over time, then incorporate these
changes into the calculation of the depreciation cost per hour or unit of production. This will
alter the depreciation expense on a go-forward basis.
Example ( Section 18 – Small Field Depreciation / Amortization - Units of Production
Method)
Pensive Corporation’s gravel pit operation, Pensive Dirt, builds a conveyor system to extract
gravel from a gravel pit at a cost of $400,000. Pensive expects to use the conveyor to extract
1,000,000 tons of gravel, which results in a depreciation rate of $0.40 per ton (1,000,000 tons /
$400,000 cost). During the first quarter of activity, Pensive Dirt extracts 10,000 tons of gravel,
which results in the following depreciation expense:
= $0.40 depreciation cost per ton x 10,000 tons of gravel
= $4,000 depreciation expense
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Section 19
Decommissioning Costs Reserve and Decommissioning Expenditure
Under the Regulations, a Contractor may claim a deduction for the annual amount transferred to
a reserve meant to decommission a petroleum project. The amount of the deduction is calculated
in accordance with a prescribed formula. However, in order for the reserve amount to be legally
taken as a deduction on the Contractor’s income tax return, there must first be an “authorization”
obtained in writing from the Designated Authority.
The decommissioning reserve deduction is a departure from the tax policies discussed previously
in respect of deductible expenditures. The decommissioning reserve deduction is the only
allowable tax deduction permissible under both the TDA and TBUCA in respect of expenses that
are futuristic. The decommissioning is anticipated to occur at some point in the future when the
wells are no longer commercially viable for the Contractors. At that point, the Contractors are
expected to incur some cost to “plug” the well and decommission their plants. The
decommissioning reserve is set up for that purpose but the taxpayers are permitted (if certain
conditions discussed below are met) to take current year deduction for the future expenditure
connected with decommissioning the plant.

It is emphasized that, as a condition precedent to the tax deductibility of Decommissioning
Cost, a Contractor is required to exhibit a copy of the approval granted by the Designated
Authority to the annual tax return submitted to the Commissioner and in which a claim is made
for such deduction against the taxable income. If a taxpayer’s deduction amount for the
Decommissioning Costs exceeds the amount “Total Approved Decommissioning Costs”, the
amount of the excess shall be includible in the gross income of the Contractor in the tax year in
which the excess occurs.

Under the Regulations, it is provided that the amount of Deactivation Cost deductible in a current
tax year shall be calculated on the basis of the formula prescribed under TDA Section 76.3.

Pursuant to Section 76.3 of the TDA, the formula for calculating the deductible
Decommissioning expenditure for a given tax year is as follows: l
Decommissioning expenditure incurred by a Contractor in a tax year (referred to as
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the “current tax year”) is not deductible except to the extent that the total amount of
decommissioning expenditure incurred by the Contractor in the current tax year and
previous tax years exceeds the amount calculated according to the following formula:
(A + B) – C
where:
A

is the total amount deductible under Section 76.1 in the current tax
year and previous tax years;

B

is the total amount deductible under this subsection in previous tax
years; and

C

is the total amount included in the Contractor’s gross income under
Section 76.4 in the current tax year and previous tax years.

Example (Reserve for Decommissioning Costs Expenditure )
Company E, a Contractor, relying on a Decommissioning plan approved in writing and in
advance of the current tax year by the Designated Authority for the sum of $500 million. The
approved Decommissioning plan is for a fixed 10 year period and deductible ratably in the sum
of sum of $50 million per year. In preparing its 2012 Timor-Leste income tax return, Company
E deducted US$50m and exhibited a copy of the plan Decommissioning Cost Reserve approved
by the Designated Authority. The Timor-Leste tax administration will in all likelihood allow the
DCR tax deduction in the sum of $50 million as claimed by Company E.

If the other hand Company E merely relies on a proposal submitted to the Designated Authority
and without any prior approval in writing by the Designated Authority or the approved DCR was
not exhibited to the tax return, the Timor-Leste tax administration will mostly reverse the
deduction claimed by Company E for the 2012 tax year.

Example (Reserve for Decommissioning Costs Expenditure )
Company T, a Contractor, relying on a Decommissioning plan approved in writing and in
advance of the current tax year by the Designated Authority for the sum of $500 million. The
approved Decommissioning plan is for a fixed 10 year period and deductible ratably in the sum
of transferred the sum of $50 million per year. Assume further that following the formula
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prescribed in Section 76 of the TDA, the taxpayer calculated its allowable DCR deduction to be
$55 million for the 2013 tax year. The Timor-Leste tax administration will only allow the sum of
$50 million as computed under the approved plan and the excess ($5 million) will be added to
the 2013 gross income of Company T.
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Section 20
Transfer of a Petroleum Agreement
This section of the TDA Regulations addresses the taxation issues when an interest (right, stake)
in a petroleum agreement / project is transferred or disposed of by a Contractor. The purpose of
Section 20 of the TDA and Sections 79 and 88 of the TDA and two fold:
1. Discourage “loss trafficking” , and
2. preserve the tax basis of the assets transferred by the transferor to the transferee.

Under the Regulations, a Right or Stakes in a Petroleum Project is deemed to be transferred by a
Contractor under one or more of the four (4) factors listed below, namely:


50% of the voting rights or value of the Contractor is transferred or sold directly or
indirectly, to another person, including an entity controlled by the Contractor or
controlling the Contractor



all or substantially all of the assets of the Contractor is sold or transferred to another
person



where a statutory or de facto merger, acquisition, reorganization, amalgamation,
liquidation, change of name followed by or preceded by transfer of more than 50% of the
voting shares or value of the Contractor to another person



a mere change in identity, form or place of organization of one corporation, however
effected, if it is accompanied by either the exchange of shares for cash or other value or
the transfer of asset connected with Petroleum Operations from one Contractor to the
other

Then, the Regulations provide that, where there is “continuity of business purpose” of the
transferor Contractor, the transferee Contractor shall “succeed to the balance of deferred tax asset
of the transferor Contractor and continue to amortise any Exploration or Development
Expenditure in the manner and on the same basis as the original transferor Contractor”.
For the purposes of these Regulations, “continuity of business purpose” is defined as where the
transferee Contractor is engaged immediately after the transfer of a Petroleum Agreement in an
actively conducted trade or business which has been so conducted under the transferred
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Petroleum Agreement throughout the five-year period ending on the date of the transfer by the
transferor Contractor in Timor-Leste.

While TDA Regulations Section 20 provides for rules on how a transferee Contractor is to
succeed to certain tax characteristics of a transferor Contractor after the transfer of a Petroleum
Agreement, it does not directly address the taxability of the “transfer” itself.
The taxability of a transfer of all or part of a Contractor’s interest or stakes in a Petroleum
Agreement is actually addressed by TDA Regulations Section 5.1(e).

Under TDA Regulations Section 5.1 (e) provides that income from the alienation of:
(i)

any property or right referred to in TDA Regulations Section 5.1 (d)
or

(ii)

any ownership interest in a legal person the assets of which consist wholly or
principally of property or rights referred to in TDA Regulations Section 5.1 (d).

is considered to be Timor-Leste source income.

The property or rights referred to in TDA Regulations Section 5.1 (d) is defined as either:
(a) income from the lease of immovable property in Timor-Leste whether improved or
not,
or
(b) from any other interest in or over immovable property, including the right to explore
for, or exploit, natural resources, in Timor-Leste;

Therefore, if a Contractor sells / transfers in exchange for valuable consideration the right to
explore or exploit natural resources (such as a petroleum or gas field), then it is selling /
transferring the property or rights as defined in TDA Regulations Section 5.1(d), and is therefore
considered to have derived Timor-Leste source income, and which is taxable under Timor-Leste
tax laws.
Notice that TDA Regulations Section 5.1(e) refers to the income from the alienation of “any
ownership interest “in a Section 5.1(d) right or property, and classifies such income as
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Timor-Leste source income. It does not require a transfer of the entirety (i.e. 100%) of the
transferor interest in the rights or property.

If a Contractor, as a legal person, owns a certain percentage of the right or stakes in a petroleum
project (which is certainly within the definition of TDA Regulations Section 5.1(d) as a” right to
explore for, or exploit, natural resources, in Timor-Leste), and all or a portion of the equity
interest of the Contractor (i.e. as a legal person) is being sold or transferred for valuable
consideration, then this would be considered as Timor-Leste source income for purposes of TDA
Regulations Section 5.1 (e), and therefore would be subject to income tax under Timor-Leste tax
law.
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Example ( Section 20 - Transfer of Rights in a Petroleum Agreement– Taxability of
transfer of equity )
Xenon Corp., a Hong Kong company, owns 100% of Xenon Timor Lda., a Contractor which has
a 48% stake under a Petroleum Agreement in Timor Leste. A Production Sharing Contract
(PSC) designated as PSC JPDA 9999 was executed between the joint venture partners
(including Xenon Timor Lda) and the Designated Authority . The only asset of Xenon Timor
Lda is the fractional participating interest in PSC JPDA 9999. Xenon Corp had invested US$200
million to capitalize Xenon Timor Lda., allowing Xenon Timor Lda to acquire its 48% stake.
Then, Xenon Corp. agreed to sell 51% of the equity of Xenon Timor Lda to an unrelated
company, the Malaysia Petrol Co., for $150 Million
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Then, after the sale / transfer, Xenon Corp. will own 49% of Xenon Timor Lda.

Because Xenon Corp. has realized income (in this case, a gain of $48 million) from the
alienation of an ownership interest (i.e. the 51% equity) in a legal person (Xenon Timor Lda.)
with assets consisting principally of rights referred to in TDA Regulations Section 5.1 (d) (i.e.
the right to exploit oil, a natural resource, in Timor-Leste), then Xenon Corp. has realized TimorLeste source income in the amount of $48 million, which is subject to income tax under TimorLeste tax law.
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Even if the ownership interest of Xenon Timor Lda. being sold is not the majority interest (i.e.
not exceeding 50%), the result should be the same. See diagram below. Under TDA Regulations,
the sale of “any ownership interest” will result in the income realized to be classified as TimorLeste source income, as there is no requirement that the ownership interest being sold to be a
controlling or majority interest for the sourcing rule to apply.

It should be noted that the principle expressed above, of taxing the sale of an ownership interest
of a legal person, which owns the right to exploit natural resources, is very much consistent with
international taxation principles which are widely adopted in the world. When a legal person
(such as a corporation, partnership, or other types of legal entities) owns mostly real estate as its
assets, a commonly recognized and adopted taxation principle is that the country where the real
estate is located should have the legal right to impose income tax on the income / gain realized
from the sale of the equity of such a legal entity (legal person). For this purpose, real estate is
typically interpreted to include natural resources or the rights to exploit it. This theory is
consistent with the interpretation adopted by the Timor-Leste tax administration in respect of
Article 11 of Annex G to the Timor Sea Treaty.

Therefore, if the end result is as described in the diagram below, the taxation treatment will not
differ from the one above.
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Section 21
Allocation and Reallocation of Income and Expenditures among Related Parties and or
Associates/Anti-avoidance Rules & Policies
Under the TDA Regulations, Section 21, the Commissioner has authority to reallocate or
reapportion income, deductions credits or allowances among related parties and /or associates.
These TDA Regulations sections essentially embody the substantive transfer pricing rules under
the Timor-Leste tax regime. To understand and effectively apply these TDA Regulations in the
reallocation or reapportioning of income, deductions as between related parties, it is necessary to
have a basic understanding of the concepts of transfer pricing. To provide the background for the
understanding of the Timor-Leste rules on transfer pricing, a synopsis of the basic concepts are
stated below

Rationale and Objectives of Transfer Pricing Rules in the TDA Regulations
Rapid advances in technology, transportation and communication have given rise to a large
number of multinational enterprises (MNEs) which have the flexibility to place their enterprises
and activities anywhere in the world.

A significant volume of global trade nowadays consists of international transfers of goods and
services, capital (such as money) and intangibles (such as intellectual property) within an MNE
group; such transfers are called “intra‐group” transactions. In addition, transactions involving
intangibles and services constitute a rapidly growing proportion of an MNE’s commercial
transactions and have greatly increased the complexities involved in analyzing and
understanding such transactions.

The structure of transactions within an MNE group is determined by a combination of the market
and group driven forces which can differ from the open market conditions operating between
independent entities. Thus, a large and growing number of international transactions are no
longer governed entirely by market forces, but by forces which are driven by the interests of the
entities of a group.
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In such a situation, it becomes important to establish the appropriate price, called the “transfer
price”, for intra‐group, cross‐border transfers of goods, intangibles and services. Transfer
pricing is the general term for the pricing of cross‐border, intra‐firm transactions between related
parties. “Transfer pricing” therefore refers to the setting of prices for transactions between
associated enterprises the transfer of property or services. These transactions are also referred to
as “controlled” transactions, as distinct from “uncontrolled” transactions between companies that
are not associated and can be assumed to operate independently (“on an arm’s length basis”) in
reaching terms for such transactions.
“Transfer pricing” thus does not necessarily involve tax avoidance as the need to set such prices
is a normal aspect of how MNEs must operate. Where the pricing does not accord with
internationally applicable norms or with the arm’s length principle under domestic law, the tax
administration of Timor-Leste, just as the tax administration of other jurisdictions, may consider
this to be “mispricing”, “incorrect pricing”, “unjustified pricing” or non-arm’s length pricing,
and issues of tax avoidance and evasion may potentially arise.
Consider a profitable company group in country A that buys “oil well drilling machinery bits”
from its own subsidiary in country B: how much the parent company in country A pays its
subsidiary company in country B (the “transfer price”) will determine how much profit the
country B unit reports and how much local tax it pays. If the parent pays the subsidiary a price
that is lower than the appropriate arm’s length price, the country B unit may appear to be in
financial difficulty, even if the group as a whole shows a reasonable profit margin when the
completed machinery is sold.
From the perspective of the tax authorities, country A’s tax authorities might agree with the
profit reported at their end by the machinery group in country A, but their country B counterparts
may not agree ‐ they may not have the expected profit to tax on their side of the operation. If the
machinery company in country A bought its drilling bits from an independent company in
country B under comparable circumstances it would pay the market price, and the supplier would
pay taxes on its own profits in the normal way. This approach gives scope for the parent or
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subsidiary, whichever is in a low‐ tax jurisdiction, to be shown making a higher profit by fixing
the transfer price appropriately and thereby minimizing its tax incidence.

When the various parts of the organisation are under some form of common control, it may mean
that transfer prices are not subject to the full play of market forces and the correct arm’s length
price, or at least an “arm’s length range” of prices needs to be arrived at.

A possible reason for associated entities charging transfer prices for intra‐group trade is to
measure the performance of the individual entities in a multinational group. The individual
entities within a multinational group may be separate profit centres and transfer prices are
required to determine the profitability of the entities. However not every entity would necessarily
make a profit or loss in arm’s length conditions. Rationally, an entity having a view to its own
interests as a distinct legal entity would only acquire products or services from an associated
entity if the purchase price was equal to, or cheaper than, prices being charged by unrelated
suppliers. This principle applies, conversely, in relation to an entity providing a product or
service; it would rationally only sell products or services to an associated entity if the sale price
was equal to, or higher than, prices paid by unrelated purchasers. Prices should on this basis
gravitate towards the so‐called “arm’s length price”, the transaction price to which two unrelated
parties would agree.

While the above explanation of transfer pricing sounds logical , arriving at an appropriate
transfer price may be a complex task particularly because of the potential difficulties in
identifying and valuing intangibles transferred and / or services provided. For example,
intangibles could be of various different types such as: industrial assets like patents, trade types,
trade names, designs or models, literary and artistic property rights, know‐how or trade secrets.
Sometimes such intangibles are reflected in the accounts and sometimes not.

Thus, there are

many complexities involved which have to be taken into account while dealing with transfer
pricing in cross‐border transactions between MNE entities.
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In business economics a transfer price is considered as the amount that is charged by a part or
segment of an organisation for a product, asset or service that it supplies to another part or
segment of the same organisation.

It is in recognition of the above reasons that the tax regime of Timor-Leste has adopted the
concepts and rules as embodied in the TDA Regulations, so as to be able to determine the fair
apportionment of the taxable income and or expenditure of a taxpayer, which is a MNE (multinational enterprise) which does business in Timor-Leste.

Basic issues underlying Transfer Pricing
Transfer prices serve to determine the income of two or more entities of a MNE (multi-national
enterprise) involved in the cross‐border transaction. The transfer price therefore tends to shape
the tax base of the countries involved in cross‐border transactions.

In any cross‐border tax scenario, the parties involved are the relevant entities of the MNE
group along with the tax authorities of the countries involved in the transaction. When one
country’s tax authority (such as Timor-Leste) adjusts the profit of a member of the MNE group,
this may have an effect on the tax base of another country (for example, if the member whose
profit is being adjusted by Timor-Leste has a transaction with a related party, in say, Malaysia,
then the profit of such related party in Malaysia can be correspondingly affected). In other
words, cross border tax situations involve issues related to jurisdiction, allocation of income and
valuation.

The key jurisdiction issues are which government should tax the income of the group entities
engaged in the transaction, and what happens if both governments claim the right to the same
income. If the tax base arises in more than one country, should one of the governments give tax
relief to prevent double taxation of the relevant entities’ income, and if so, which one?

An added dimension to the jurisdictional issue is motivation for transfer pricing manipulation
as some MNEs engage in practices that seek to reduce their overall tax bills. This may involve
profit shifting through non‐arm’s length transfer pricing in order to reduce the aggregate tax
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burden of a multinational group. It may be noted that the reduction of taxation may be a motive
influencing an international enterprise in the setting of transfer prices for intra‐group
transactions, but it is not the only factor contributing to the transfer pricing policies and practices
of an international enterprise.

The aim of non‐arm’s length transfer pricing in such cases is usually to reduce a multinational
group’s worldwide taxation. This can be achieved by shifting profits from associated entities in
higher tax countries to associated entities in relatively lower tax countries through either under‐
charging or over‐ charging the associated entity for intra‐group trade.

For example, if a

company (Co. 1) an international MNE group has a tax rate in a country of 30% (such as the
tax rate in Timor-Leste) and it has a related entity (Co. 2) resident in another country with
a tax rate of 20%, then Co.1 may have an incentive to shift profits to its related entity (Co. 2) to
reduce its tax rate on these amounts from 30% to 20%. This may be achieved by the Co. 1 (the
one deriving significant income in Timor-Leste) being over‐charged for the acquisition of
property and services from its related entity (Co. 2).
While the most obvious motivation may be to reduce an international enterprise’s worldwide
taxation, other factors may influence transfer pricing decisions, such as imputation of tax
benefits in a company’s country of residence.

A further motivation for an international enterprise to engage in such practices is to use a tax
benefit, such as a tax loss, in a jurisdiction in which it operates. This may be either a current
year loss or a loss that has been carried forward from a prior year by an associated company.
In some cases an international enterprise may wish to take advantage of an associated
company’s tax losses before they expire, in situations where losses can only be carried
forward for a certain number of years. Even if there are no restrictions on carrying forward
tax losses by an associated company, the international enterprise has an incentive to use
the losses as quickly as possible. In other words profits may sometimes be shifted to certain
countries in order to obtain specific tax benefits.

From the perspective of Timor-Leste, similar to other taxing jurisdictions, the allocation of
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costs and income from the MNE resources need to be addressed to calculate the appropriate
taxes due. It is not uncommon, and this realit y is certainly recognized by the
government of Timor -Leste, that there sometimes can be disputes between countries in
the allocation of costs and resources owing to their objective of maximising the tax base in their
respective nation states.

Mere allocation of income and expenses to one or more members of the MNE group is not
sufficient; the income and expenses must also be valued; a key issue of transfer pricing is
therefore the valuation of intra‐group transfers.

With the MNE being an integrated structure with the ability to exploit international differentials
and to utilise economies of integration not available to a stand‐alone entity, transfer prices
within the group are unlikely to be the same prices that unrelated parties would negotiate.

Therefore, transfer pricing rules are essential for countries, including the tax regime of TimorLeste, in order to protect their tax base, to eliminate double taxation and to enhance cross border
trade. For Timor-Leste, transfer pricing rules are essential to provide a climate of certainty and an
environment for increased cross‐border transactions with other countries, while at the same time
ensuring that the Timor-Leste tax administration is not deprived of its fair share of tax revenue.
Use of the “arm’s length principle” under Timor-Leste TDA Regulations
Consistent with the approaches adopted by the OECD, the United Nations, and most other tax
jurisdictions, the Timor-Leste government, as reflected in the TDA Regulations, uses the “arm’s
length principle” as the guiding principle in establishing an acceptable “transfer price”
between associated enterprises.

Under the arm's length principle, transactions within a group are compared to transactions
between unrelated entities under comparable circumstances to determine acceptable transfer
prices. Thus, the marketplace comprising independent entities is the measure or benchmark for
verifying the transfer prices for intra‐entity or intra‐group transactions and their acceptability for
taxation purposes.
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The rationale for the arm's length principle itself is that because the market governs most of the
transactions in an economy it is appropriate to treat intra‐group transactions as equivalent to
those between independent entities. Under the arm's length principle, intra‐group transactions
are tested and may be adjusted if the transfer prices are found to deviate from comparable arm’s
length transactions.

An argument in favour of using the arm's length principle is that it is geographically neutral, as it
treats profits from investments in a similar manner. However this claim of neutrality is
conditional on consistent rules and administration of the arm's length principle throughout the
jurisdictions in which an international enterprise operates. In the absence of consistent rules and
administration, international enterprises may be provided with an incentive to avoid taxation
through transfer pricing manipulation.

While it is relatively easy to describe the arm's length principle, establishing guidelines on the
practical application of the principle is a complex task as its practical application requires
identification and application of reliable comparable transactions.
The following example describes a situation where the arm’s length principle needs to be
applied:
‐

Assume a corporation P (parent) manufactures diamond drill bits (for oil wells

operations) in country A, sells the finished drill bits to its subsidiary S in country B which then
uses the drill bits in providing services to unrelated parties. In such a case S’s taxable profits are
determined by the depreciation taken of the drill bits to the unrelated parties, based on the
purchase price paid for the drill bits to its parent corporation.

If country A where the drills are manufactured has a tax rate lower than the tax rate in country B
where the drill bits are being used for services to unrelated parties, then perhaps corporation P
would have an incentive to book as much profit as possible in country A and to this end show a
very high sales value (or transfer price) of the drill bits to its subsidiary S in country B.
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On the other hand, If the tax rate was higher in country A than in country B then the corporation
would have an incentive to show a very low sale value (or transfer price) of the drill bits to its
subsidiary S in country B and concentrate almost the entire profit in the hands of country B.
The arm’s length principle therefore seeks to determine whether the transactions between related
taxpayers (in this case corporation P and its subsidiary S) are appropriately priced to reflect their
true tax liability by comparing them to similar transactions between unrelated taxpayers at arm’s
length.
The underlying concept for the arm’s length principle is to place transactions, both uncontrolled
and controlled, on equal terms with respect to the tax advantages (or disadvantages) that they
create.
Applying the arm's length principle
The process to arrive at the appropriate arm’s length price typically involves the following
processes or steps:
a)

Comparability analysis;

b)

Evaluation of transactions;

c)

Evaluation of separate and combined transactions;

d)

Use of an arm’s length range or central point in the range;

e)

Use of multiple year data;

f)

Losses;

g)

Location savings and location rents;

h)

Intentional set‐offs; and

i)

Use of customs valuation.

Definition of “Associates” / “related parties” under TDA Regulations
The term “Associate” has the following definition under Section 4 of the TDA Regulations:
“Associate” in relation to a person means any other person who acts or is likely to act in
accordance with the wishes of the person as a result of a connection between the persons or
common ownership or control; it includes:

a) A natural person and a relative of the natural person;
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b) A legal person and any person who owns directly or indirectly 50% or more, by value
or number, of the capital or voting rights in the legal person; or
c) Two or more legal person if a third owns directly or indirectly 50% or more, by value
or number, of the capital or voting rights in each person;

It should be noted that even if two persons, such as two corporations, are not under the direct or
indirect common control or 50% or more of their capital or voting rights are owned by one
entity, they can still be considered as “associates” or “related parties” for purposes of the TDA
Regulations if one party has de facto control of another party i.e. if one party will likely to act in
accordance with the wishes of the other party. This type of de facto control can be illustrated by
the example below (next page).
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Example
“Associate” or “Related Party”
via de facto Transactional Control”

Australia Investor/

US
Investor/Shareholder
Royalties

Shareholder

50%

50%

Ownership

Ownership

XYZ Joint Venture
Company

A1

Sells most of
manufactured
goods to HK

Exerts control on
prices of products
purchased from “XYZ
JV”

A2

US Buyer
(No Legal Ownership)

A1

:

A2

:

Result

:

XYZ JV sells most of its products to US buyer.
US Buyer exerts effective control over prices charged
by XYZ JV on products sold to buyer.
XYZ JV and US buyer can be considered “related
parties” even though there is no legal ownership
between them.
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Section 22
Transfer Pricing Methods in Connection with Transfer of Tangible and Intangible
Properties

This part of the TDA Regulations describes several transfer pricing methods that can be used to
determine an arm’s length price and describes how to apply these methods in practice. Transfer
pricing methods or methodologies are used to calculate or test the arm’s length nature of prices
or profits. Transfer pricing methods are ways of establishing arm’s length prices or profits from
transactions between associated enterprises. The transaction between related enterprises
for which an arm’s length price is to be established is referred to as the controlled
transaction. The application of transfer pricing methods helps assure that transactions conform
to the arm’s length standard. It is important to note that although the term “profit margin” is
used, companies may also have legitimate reasons to report losses at arm’s length. Furthermore,
transfer pricing methods are not determinative in and of themselves. If an associated
enterprise reports an arm’s length amount of income, without the explicit use of one of the
recognized transfer pricing methods, this does not mean that its pricing should automatically be
regarded as not arm’s length and there may be no reason to impose adjustments.

Transfer Pricing Methods Overview
The key question is how to apply the arm’s length principle in practice to determine the arm’s
length price of a transaction. Several acceptable transfer pricing methods exist, providing a
conceptual framework for the determination of the arm’s length price. No single method is
considered suitable in every situation and the taxpayer must select the method that provides the
best estimate of an arm’s length price for the transaction in question.

All these transfer pricing methods rely directly or indirectly on the comparable profit, price or
margin information of similar transactions. This information may be an “internal comparable”
based on similar uncontrolled transactions between the entity and a third party or an “external
comparable” involving independent enterprises in the same market or industry.

There are five (5) transfer pricing methods as indicated under the TDA Regulations. These five
transfer pricing methods are also recognized by the OECD and the United Nations in their
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respective guides to transfer pricing. The methods can be divided into two major categories: (a)
transaction based methods and (b) profit‐based methods.

Transaction based methods
Comparable Uncontrolled Price (CUP)
The CUP method compares the price charged for a property or service transferred in a controlled
transaction to the price charged for a comparable property or service transferred in a comparable
uncontrolled transaction in comparable circumstances.

Resale Price Method (RPM)
The resale price method is used to determine the price to be paid by a reseller for a product
purchased from an associated enterprise and resold to an independent enterprise. The purchase
price is set so that the margin earned by the reseller is sufficient to allow it to cover its selling
and operating expenses and make an appropriate profit.

Cost Plus Method
The cost plus method is used to determine the appropriate price to be charged by a supplier of
property or services to a related purchaser. The price is determined by adding to costs incurred
by the supplier an appropriate gross margin so that the supplier will make an appropriate profit in
the light of market conditions and functions performed.

Profit‐based methods
Two major classes of transactional profit methods are currently in use, as recognised by the USA
and the OECD Guidelines. These may be categorised as profit‐comparison methods
(Transactional Net Margin Method or TNMM / Comparable Profits Method or CPM) and profit‐
split methods (PSM).

Comparable Profit Methods
This is a type of profit comparison methods (TNMM/CPM). These methods seek to determine
the level of profits that would have resulted from controlled transactions by reference to the
return realised by the comparable independent enterprise. The TNNM determines the net profit
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margin relative to an appropriate base realised from the controlled transactions by reference to
the net profit margin relative to the same appropriate base realised from uncontrolled
transactions.
Profit‐split methods (“PSM”)
Profit‐split methods take the combined profits earned by two related parties from one or a series
of transactions and then divide those profits using an economically valid defined basis that aims
at replicating the division of profits that would have been anticipated in an agreement made at
arm’s length. Arm’s length pricing is therefore derived for both parties by working back from
profit to price.
The first three methods above i.e. CUP, RPM and Cost Plus are often called “traditional
transaction” methods and the last two are called “transactional profit methods” or “profit‐based”
methods.

Other unspecified methods
Other unspecified methods may be used to evaluate whether the amount charged in a controlled
transaction is at arm’s length. Any such method should be applied in accordance with the
reliability considerations used to apply the specified methods described above. An unspecified
method should take into account the general principle that uncontrolled taxpayers evaluate the
terms of a transaction by considering the realistic alternatives to that transaction, and only enter
into a particular transaction if none of the alternatives is preferable to it. In establishing whether
a controlled transaction achieves an arm’s length result, an unspecified method should provide
information on the prices or profits that the controlled taxpayer could have realized by choosing
a realistic alternative to the controlled transaction.

Selection of the Transfer Pricing Method under the TDA Regulations
Method selection ‐ need for functional analysis
The selection of a transfer pricing method serves to find the most appropriate method for a
particular case. Considerations involved in selecting a method can include the respective
strengths and weaknesses of each method; the nature of the controlled transaction; the
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availability of reliable information (in particular on uncontrolled comparables) needed to
apply the selected method; and the degree of comparability between the controlled and
uncontrolled transactions. The starting point in selecting a method is an understanding of the
controlled transaction (inbound or outbound), in particular based on the functional analysis
which is necessary regardless of which transfer pricing method is selected.

Functional analysis is a major part of selecting the transfer pricing method as it achieves the
following objectives:


to identify and understand the intra‐group transactions;



to identify the characteristics that would make a particular transaction or function
suitable for use as a comparable;



to determine any necessary adjustments to the comparables;



to check the relative reliability of the method selected; and



over time, to determine if modification of the method is appropriate because the
transaction, function, allocation of risks or allocation of assets have been modified.

The major components of a functional analysis are analyses of the functions, assets and
risks. A summary approach is provided here for context in the case of selection of appropriate
methods.

The functions performed:
The functional analysis describes the activities performed such as design, purchasing, inbound
logistics, manufacturing, research and development (R&D), assembling, inventory
management, outbound logistics, marketing and sales activities, after‐sale services, supporting
activities, services, advertising, financing and management, etc. The functional analysis
must specify which party performs each activity and in case both parties are involved in
performing an activity it should provide for the relevant differences
For example the two related companies, A and B, both have inventories but Company A holds
inventories for a period of up to 2 years whereas company B only holds inventories for a period
of 1 month. The activities that add most value must be identified and should be discussed in
more detail.
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The risks undertaken:
The functional analysis should identify risk undertaken. Examples are: financial risk
(currency, interest rate, funding risks etc…), credit and collection risk (trading credit risk,
commercial credit risk), operational risk (systems failure risk), commodity price risk,
inventory risk and carrying costs, R&D risk, environmental and other regulatory risks,
market risk (country political risk, reliability of customers, fluctuation in demand and prices)
and product risk (product liability risk, warranty risk and costs and contract enforceability). A
risk‐bearing party would expect to have higher earnings than a non‐risk bearing party, and will
incur the expenses and perhaps related loss if and when risk materializes.

The assets used or contributed:
The functional analysis must identify and distinguish between tangible and intangible assets.
Tangible assets such as property, plant and equipment have to be financed and an investment in
such capital assets would usually be expected to earn a long term return based on the use and
risk level of the investment. Intangible assets are very important as substantial
competitive advantage is often achieved by the use of intangible assets. Some intangibles have
legal protection (e.g. patents, trademarks, trade names) but other intangibles with less
legal protection may be equally important and valuable (e.g. know‐how, trade secrets,
marketing intangibles, etc.).

Interplay of above factors:
Within a multinational group, operations tend to be more integrated across jurisdictional
boundaries and the functions, risks and assets are often shared between entities in different
jurisdictions. The functional analysis can help identify which functions, risks and assets are
attributable to the various related parties. For example, the functional analysis may reveal that
one company performs one particular function but the cost thereof is borne by the other party to
the transaction. The functional analysis could highlight that situation and consider the legal
allocation of risk and the economic substance of the transaction. There could be another example
where one company performs one particular function and bears the cost thereof but the benefit
is also accrued to the other party to the transaction.
94

EX. J 271

Case: 18-3662

Document: 003113121464

Page: 733

Date Filed: 12/31/2018

The functional analysis could emphasize that situation and consider which party bears the risk
in legal terms and which party bears the risk according to the economic substance of the
transaction. The functional analysis typically includes a discussion of the industry in which the
tested party operates, the contractual terms of the transaction at issue, the economic
circumstances of the parties and the business strategies they employ. The functional analysis
helps to identify the operations that benefit a related party and so require an arm’s length
return.

Selecting a method after the functional analysis:
Once the functional analysis is performed the application of a transfer pricing method, with the
associated evaluation of comparable transactions may be considered. Transfer pricing
methods typically use information on comparables, and the lack of such comparables can
make a particular method – even one that might seem initially preferred – inapplicable, and
a different method more reliable. These comparable transactions are also referred to as
uncontrolled transactions because the parties involved in the transactions are independent of
each other.

Once a method is chosen and applied, the taxpayers are expected to apply the method in a
consistent fashion. Assuming that an appropriate transfer pricing method is being applied, a
change in method is typically required only if there are any changes in the facts, functionalities
or availability of data.

Section 22.1(c)
Comparable Uncontrolled Price Method (“CUP”)
The CUP method determines whether the amount charged as between “associates” or “related
parties” is arm’s length by looking at the amount in a comparable uncontrolled (i.e. between
unrelated companies) situation. If the comparability requirement is met, then the CUP method is
usually the most reliable and direct way of arriving at an arm’s length price.
For the CUP method to be used, there must be available “comparable transactions.” In the
situation of a particular set of related companies, the CUP may be used, for example, where a
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company also sells the same products (as the ones sold to the related company) to other unrelated
customers.

When applying the CUP method, an uncontrolled transaction is considered comparable to
a controlled transaction if:


There are no differences in the transactions being compared that would materially affect
the price; or



Reasonably accurate adjustments can be performed to account for material differences
between the controlled and the uncontrolled transaction.

In performing the comparability analysis the controlled transactions and uncontrolled
transactions should be compared based on the comparability factors. In determining the degree
of comparability between the controlled transactions and uncontrolled transaction ,
typically the following factors should be taken into account: (i) characteristics of
property being transferred or services provided, (ii) contractual terms, (iii) economic
circumstances and (iv) business strategies.
For the functional analysis it is necessary to analyze the functions performed, the risks
assumed and the assets used.

Product comparability should be closely examined in applying the CUP method. A price may be
materially influenced by differences between the goods or services transferred in the controlled
and uncontrolled transactions. The CUP method is appropriate especially in cases where
an independent enterprise buys or sells products that are identical or very similar to those sold in
the controlled transaction or in situations where services are rendered that are identical or
very similar to those rendered in the controlled transaction.

Although product comparability is important in applying the CUP method, the other
comparability factors should not be disregarded. Contractual terms and economic
conditions are also important comparability factors. Where there are differences between
controlled and uncontrolled transactions, adjustments should be made to enhance reliability.
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Reasonably accurate adjustments may be possible for differences in:


The type and quality of the products (e.g. unbranded coffee beans from Kenya as
compared with unbranded coffee beans from Brazil);



Delivery terms. E.g. Associated Enterprise 1 in the diagram illustration sells similar
bicycles to Associated Enterprise 2 and an Unrelated Party.

All relevant information on the controlled and uncontrolled transactions is available to
Associated Enterprise 1, and hence it is probable that all material differences between the
transactions can be recognized. The uncontrolled price can be adjusted for the difference in
delivery terms to eliminate the effect of this difference on the price.


Volume of sales and related discounts. E.g. Associated Enterprise 1 sells 5000 bicycles to
Associated Enterprise 2 for US$90 per bicycle, while it sells 1000 similar bicycles to an
unrelated party. The effect of the differences in volume on price should be analyzed, and
if the effect is material adjustments should be made based, perhaps, on volume discounts
in similar markets)



Product characteristics. E.g. the uncontrolled transactions to an Unrelated Party involve
bicycles on which modifications have been made. However, the bicycles sold in the
controlled transactions do not include these modifications. If the product modifications
have a material effect on price, then the uncontrolled price should be adjusted to take into
account this difference in price);



Contractual terms. Associated Enterprise 1 sells the bicycles to Associated Enterprise 2
offering a 90 day credit term but the contract terms dictate that all sales to Unrelated
Party are Cash On Delivery;



Risk incurred. E.g. Associated Enterprise 1 is exposed to inventory risk related to sales
by Associated Enterprise 2 and the risk that customers of Associated Enterprise 2 will
default on their bicycle purchase loans; whereas in the transaction between Associated
Enterprise 1 and Unrelated Party, the Unrelated Party is exposed to the inventory risk and
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the risk of its customers’ default. This difference in risk allocation must be analyzed and
its effect on price quantified before Associated Party 2’s prices and Unrelated Party’s
prices can be considered comparable;


Effects of geographical differences. E.g. Associated Enterprise 1 sells bicycles to
Associated Enterprise 2 located in South Africa, while an Unrelated Party to which it also
sells the same bicycles is located in Egypt. The only material difference that could be
identified between the controlled and uncontrolled transactions concerns the locale. To
perform adjustments to account for this difference one might have to consider, for
example, differences in inflation rates between South Africa and Egypt, the
competitiveness of the bicycle market in the two countries and differences in government
regulations if relevant);

It is assumed that the circumstances relating to the controlled and uncontrolled transactions are
similar. The only material difference that could be identified between the transactions is that the
price relating to the controlled transaction is a delivered price (i.e. including transportation and
insurance), while the uncontrolled transaction # 1 is made ex works, with the buyer taking
responsibility from the named place of delivery, which is Associated Enterprise 1’s factory. It is
possible to perform reasonably accurate adjustments for this difference.
All figures and numeric examples are for practical purposes only. They do not reflect actual
cases or actual arm’s length figures or margins

Reasonably accurate adjustment may not be possible for:


Unique and valuable trademarks (e.g. assuming Associated Enterprise 1 in the diagram
is engaged in high value branded goods, e.g. watches instead of bicycles, and attaches its
valuable trademark to the goods transferred in the controlled transaction, while
uncontrolled transaction #1 concerns the transfer of goods that are not branded . The
effect of the trademark on the price of a watch may be material. However it will be
difficult, if not impossible, to adjust for effect of the trademark on price since the
trademark is an intangible asset that is unique. If reasonably accurate adjustments cannot
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be made to account for a material product difference the CUP method may not be the
appropriate method for the transaction); and


Fundamental differences in the products (e.g. if the products being sold are significantly
different from the products sold in the proposed comparable transaction it may not be
possible to adjust for the product differences).

Notwithstanding the difficulties often associated with adjustments to address the sources of
non‐ comparability described above, the need to make adjustments should not automatically
prevent the use of the CUP method.

It is often possible to perform reasonably accurate

adjustments. If reasonable adjustments cannot be performed the reliability of the CUP method
is decreased. In these circumstances another transfer pricing method may be more appropriate.

Example 1 (Use of the CUP method)
Charlie Sub (CS) manufactures Toy Cars and sells 800,000 items to unrelated customers in
Country K for $ 2.20 each. CS will also be selling 800,000 items of Toy Cars to its 75%
shareholder company (B), in Hong Kong. With other things being equal, the $ 2.20 per unit price
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which CS sells to its unrelated Country K customers should be the arm’s length transfer price
used by CS when selling to B, a related company.
The method as described in Example 1 above is commonly referred to as “Internal CUP”.
When there are no “internal comparables” (Internal CUP) as in the example above, one must
determine whether External CUP (or “external comparables”) is available. In other words, if an
company sells all its products to a related company, but not to an unrelated customers, then the
taxpayers and the tax authorities would need to find comparables from outside the related
companies in question. The reality of the market place is that no two sales are exactly the same.
External CUP is feasible if similar products can be found and which are sold under
terms/conditions which are sufficiently similar. If there are differences in product specifications
or the conditions of sale, those differences are of a nature that they can be measured and adjusted
for. However, if the products or sales conditions differ in material respects so that the
differences cannot be quantified and adjusted for in a reasonable manner, then the CUP method
should not be used.

Example 2 (Use of the CUP method)
ABC, a Country J manufacturer, sells the same product to both controlled and uncontrolled
distributors. The circumstances surrounding the controlled and uncontrolled transactions are
substantially the same, except that the controlled sales price is a delivered price and the
uncontrolled sales are made f.o.b. ABC's factory. Differences in the contractual terms of
transportation and insurance generally have a definite and reasonably ascertainable effect on
price, and adjustments are made to the results of the uncontrolled transaction to account for such
differences. No other material difference has been identified between the controlled and
uncontrolled transactions. Because ABC sells in both the controlled and uncontrolled
transactions, it is likely that all material differences between the two transactions have been
identified. In addition, because the comparable uncontrolled price method is applied to an
uncontrolled comparable with no product differences, and there are only minor contractual
differences that have a definite and reasonably ascertainable effect on price, the results of this
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application of the comparable uncontrolled price method will provide the most direct and reliable
measure of an arm's length result

22.1(d)
Resale Price Method (RPM)
The second transfer pricing method specified by the TDA Regulations is the Resale Price
Method (RPM).

The resale price method is one of the traditional transaction methods that can be used to
determine whether a transaction reflects the arm’s length principle. The resale price method
focuses on the related sales company which performs marketing and selling functions as
the tested party in the transfer pricing analysis. This is depicted in the diagram above.

All figures used in this and subsequent examples, such as gross margins and net margins, are for
illustrative purposes only. They do not reflect actual cases or actual arm’s length figure or
margins, but are used for ease of calculation

Application of the Resale Price Method. The resale price method analyzes the price of a product
that a related sales company (i.e. Associated Enterprise 2 in above diagram) charges to an
unrelated customer (i.e. the resale price) to determine an arm’s length gross margin, which the
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sales company retains to cover its sales, general and administrative (SG&A) expenses, and still
make an appropriate profit. The appropriate profit level is based on the functions it performs and
the risks it incurs. The remainder of the product’s price is regarded as the arm’s length price for
the intercompany transactions between the sales company (i.e. Associated Enterprise 2) and a
related company (i.e. Associated Enterprise 1). As the method is based on arm’s length gross
profits rather than directly determining arm’s length prices (as with the CUP method) the resale
price method requires less direct transactional (product) comparability than the CUP method.

Consequently, under the resale price method the starting point of the analysis for using the
method is the sales company. Under this method the transfer price for the sale of products
between the sales company (i.e. Associated Enterprise 2) and a related company (i.e.
Associated Enterprise 1) can be described in the following formula:

TP = RSP x (1‐GPM), where:
• TP = the Transfer Price of a product sold between a sales company and a related company;
• RSP = the Resale Price at which a product is sold by a sales company to unrelated customers;
and
• GPM = the Gross Profit Margin that a specific sales company should earn, defined as the ratio
of gross profit to net sales. Gross profit is defined as Net Sales minus Cost of Goods Sold.

Example: It is assumed that the resale price in the above diagram is $100. This means
that Associated Enterprise 2 resells the bicycle to Independent Enterprise for $100. If we assume
that an arm’s length gross profit margin that Associated Enterprise 2 should earn is 25%,
Associated Enterprise 2 should cover its SG&A expenses and make an appropriate profit with
this 25% gross margin. The resulting transfer price between Associated Enterprise 1 and
Associated Enterprise 2 (i.e. the cost of goods sold of Associated Enterprise 2) is $75 (i.e. $100 x
(1‐0.25).

Other approaches are possible. For example, if the associated enterprise acts as a sales agent that
does not take title to the goods, it is possible to use the commission earned by the sales agent
represented as a percentage of the uncontrolled sales price of the goods concerned as the
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comparable gross profit margin. The resale price margin for a reseller should always be
determined by taking into account the functions performed, assets used and risks assumed by
the reseller.
Arm’s Length Gross Profit Margin:
The financial ratio analyzed under the resale price method is the gross profit margin. Gross
profit is defined as net sales minus cost of goods sold. It is easiest to determine where the reseller
does not add substantially to the value of the product. The net sales of a sales company are the
sales revenue obtained by selling products to unrelated customers, while the cost of goods sold
equals the cost of purchasing the goods sold plus certain additional non‐operating costs. Thus, if
we are determining the gross margin for products purchased from a related company the cost of
goods sold will include the transfer price paid to the related manufacturer.

Accounting consistency is extremely important in applying the resale price method. Gross
profit margins will not be comparable if accounting principles and/or practices differ between the
controlled transaction and the uncontrolled transaction. For example, the comparable distributors
may differ from the related sales company in reporting certain costs (e.g. discounts,
transportation costs, insurance and costs of performing the warranty function) as operating
expenses or as cost of goods sold. Differences in inventory valuation methods will also affect the
gross margins. It is thus important that the analysis does not compare “apples with oranges”
but rather, “apples with apples”. Therefore, appropriate adjustments should be applied to
the data used in computing the gross margin to make sure that ‘similar’ gross margins
are compared.

Transactional comparison versus functional comparison:
The arm’s length price or margin can result from looking at comparable functionality
(distributors of broadly similar types of product) or from making a transactional
comparison by looking at each transaction the tested party engages in involving
comparable products (i.e. sales of different types of bicycles).
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The arm’s length (range of) gross profit margin(s) to be earned by the sales company in
the controlled transaction can therefore be determined in the following two ways:


By transactional comparison: For example, one could determine the gross profit margin
that Associated Enterprise 2 earns when reselling bicycles purchased from an
independent manufacturer in comparable uncontrolled transaction. This uncontrolled
transaction may initially have been rejected as an internal comparable for purposes of
applying the CUP method because, for example, the transaction involves a different type
of bicycle. If the sale of recreational bicycles is at issue, but the unrelated transactions
involve rickshaws, taxi bikes this may involve broadly similar products with comparable
accounting measures of Costs of Goods Sold (COGS) making gross margin comparisons
sufficiently reliable; and



By functional comparison: the gross profit margins earned by independent companies in
comparable uncontrolled transactions performing functions and incurring risks
comparable to the functions performed and risks incurred by Associated Enterprise 2.
Functional comparison thus involves a search for comparable distribution companies
rather than comparable transactions. This could, for example, include comparable
distributors of wheelbarrows and carts.

In practice transactional comparisons are more likely to achieve broad product and accounting
consistency than functional comparisons. This means that it is sometimes not necessary to
conduct a resale price analysis for each individual product line distributed by a sales company
under this method. Instead, the resale price method is used in those situations to determine the
gross margin a sales company should earn over its full range of (aggregated) products.

Comparability in applying the resale price method,
An uncontrolled transaction is considered comparable to a controlled transaction if:


there are no differences between the transactions being compared that materially affect
the gross margin (for example, contractual terms, freight terms, etc.); or



reasonably accurate adjustments can be performed to eliminate the effect of such
differences.
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As noted above, the resale price method is more typically applied on a functional than on a
transactional basis so functional comparability is typically more important than product
comparability. Product differences will probably be less critical for the resale price method
applied on a functional basis than for the CUP method, because it is less probable that product
differences will have a material effect on profit margins than on price. One would expect a
similar level of compensation for performing similar functions across different activities.

While product differences may be more acceptable in applying the resale price method
as compared to the CUP Method, the property transferred should still be broadly similar in the
controlled and uncontrolled transactions. Broad differences are likely to reflect differences in
functions performed, and therefore gross margins earned, at arm’s length.

Example: The compensation for a distribution company should be the same whether it
sells washing machines or dryers, because the functions performed (including risks assumed
and assets used) are similar for the two activities. The price of a washing machine will, of
course, differ from the price of a dryer, as the two products are not substitutes for each
other.

Although product comparability is less important under the resale price method,

greater product similarity is likely to provide more reliable transfer pricing results. It is
not always necessary to conduct a resale price analysis for each individual product line
distributed by the sales company. Instead, the resale price method can be applied more
broadly, for example based on the gross margin a sales company should earn over its full range
of broadly similar products.

As the gross profit margin remunerates a sales company for performing marketing and
selling functions, the resale price method especially depends on comparability regarding
functions performed, risks assumed and assets used. The resale price method thus focuses on
functional comparability. A similar level of compensation is expected for performing similar
functions across different activities. If there are material differences that affect the gross
margins earned in the controlled and the uncontrolled transactions, adjustments should be
made to account for such differences. In general comparability adjustments should be
performed on the gross profit margins of the uncontrolled transactions.
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The operating expenses in connection with the functions performed and risks incurred should
be taken into account in this respect as differences in functions performed are frequently
reflected in different operating expenses.

The following issues should be considered in determining whether the functions performed by
an uncontrolled entity are comparable to the functions performed by a controlled entity for
purposes of applying the resale price method:


In contrast to the CUP method, the reliability of the resale price method can be influenced
by factors that have less effect on the price of a product than on the costs of
performing functions. Such differences could affect gross margins even if they do not
affect the arm’s length prices of products (e.g. the composition of COGS). These factors
could include cost structures (e.g. accounting practices), business experience (e.g. start‐
up phase or mature business) or management efficiency;



A resale price margin requires particular attention where the reseller adds substantially to
the value of the product, for example by assisting considerably in the creation or
maintenance of intangible property related to the product (e.g. trademarks or trade
names) or where goods are further processed into a more complicated product by the
reseller before resale);



The amount of the resale price margin will be affected by the level of activities
performed by the reseller. For example, the distribution services provided by a reseller
acting as a sales agent will be less extensive than those provided by a reseller acting as a
buy‐sell distributor. The buy‐sell distributor will obviously obtain a higher compensation
than the sales agent;



If the reseller performs a significant commercial activity in relation to the resale activity
itself, or if it employs valuable and unique assets in its activities (e.g. valuable marketing
intangibles of the reseller), it may earn a higher gross profit margin;



The comparability analysis should try to take into account whether the reseller has the
exclusive right to resell the goods, because exclusive rights may affect the resale price
margin;
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The analysis should consider differences in accounting practices that apply to the
reseller and to comparable companies in order to make appropriate adjustments to
enhance comparability;



The reliability of the analysis will be affected by differences in the value of the products
distributed, for example, as a result of a valuable trademark.

It should be recognized that returns to similar functions may not be the same in different
markets. Generally, reliability is enhanced when the reseller and the comparable companies
are operating in the same market

The RPM method examines whether the amount charged by an company to a related company is
“arm’s length” by looking at the “gross profit margin” realized in comparable uncontrolled
transactions. The RPM re-computes an arm’s length price for the products being sold by
subtracting the comparable gross profit margin of comparable unrelated sellers (distributors)
from the resale price of the related buyer (i.e. the related company buying from the related seller,
and which in turn resells the products).

In applying the RPM, the comparable sale (i.e. data from comparable but unrelated resellers,
distributors, etc.) does not have to pertain to identical products. Rather, the RPM aims to provide
compensation to the reseller for its resale functions in connection with the product(s) being
examined, including an operating profit in return for investment of capital and the assumption of
risks. In other words, the arm’s length transfer prices are calculated in such a way so as to reflect
the similar gross profit ratio as that of an independent, unrelated reseller. The underlying
concept is that the unrelated reseller will price its goods to realize a gross profit margin to cover
operating expenses, plus a reasonable profit, based on marketplace realities. The gross profit
element here equals the value of the resale or distribution functions.

Similar to the CUP method, use of the RPM needs a degree of comparability between the related
and unrelated transactions. In contrast to the CUP method, similarity of the physical attributes of
the goods/products involved are not important. Rather, the focus on comparability for purposes

107

EX. J 284

Case: 18-3662

Document: 003113121464

Page: 746

Date Filed: 12/31/2018

of the RPM are the resale functions, and the factors affecting the management of and distribution
of the products.

The following table lists the typical factors ( which are considered as significant in finding
comparables of gross profit percentage in RPM:

Factors Relevant to Comparability of Gross Profit Ratios
1. Similarity of functions between resellers
2. Risk distribution as between manufacturer and reseller
3. Terms of sale – contractual terms
4. Management efficiency of reseller
5. Whether intangibles exist for products
6. Level of market – wholesale, retail
7. Sales function, such as advertising, marketing, etc.
8. Cost structures comparison of the resellers

To apply RPM correctly to transactions between related companies, a detailed functional
analysis must be performed, so as to take into account factors, such as the ones listed above.

A significant conceptual difference between RPM and CUP is that RPM is concerned with only
one side of the transaction. In essence, RPM “fixes” the gross profit of the related company
which is the “reseller”, according to a “norm” obtained from comparable unrelated resellers. This
means that if the “related company reseller” performs above or below this “norm”, the effect on
profit will be absorbed by the other related company – the manufacturer. Given the situation, the
RPM can be used as a tax planning technique – allowing a multinational company to shift profits
away from a “related company reseller”.

The RPM:
1.

starts with the “ending sales price” of the “related company reseller” to unrelated
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customers.
2.

based on comparable unrelated resellers and distributors, computes a “comparable
gross profit ratio”

3.

using the “comparable gross profit ratio” in 2. above, applies it to the “ending

sales

price” in 1.above, to determine the “related company reseller” ‘s “gross profit”

4.

subtracting the “gross profit” as determined in 3. above from the “ending sales
price” in 1. will yield the “arm’s length sale price” from the “related company
manufacturer (seller)” to the “related company reseller”.

5.

as a result, all residual profit is allocated to the “related company manufacturer
(seller) due to the “arm’s length sale price” result in 4. above.

The RPM can also expressed in formula form as follows:
Arm’s Length Price = [Resale Price – (Comparable Gross Profit %* x Resale Price) ]

* Comparable Gross Profit % derived from unrelated resellers / distributors after performing
detailed functional analyses.

Example 1 (use of the Resale Price Method)
A company sells property to an associate company (member of its controlled group) that resells
the property in uncontrolled sales (i.e. sales to unrelated parties). There are no changes in the
beginning and ending inventory for the year under review. Information regarding an uncontrolled
comparable is sufficiently complete to conclude that it is likely that all material differences
between the controlled and uncontrolled transactions (i.e. sales to unrelated parties) have been
identified and adjusted for. If the applicable resale price of the property involved in the
controlled sale is $100 and the appropriate gross profit margin is 20%, then an arm's length result
of the controlled sale is a price of $80 ($100 minus (20%×$100)).
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The diagram below illustrates how the RPM method works.
Diagram # ___ : Illustration of the Resale Price Method (RPM)

Company #1 (E1)

Related Companies
/ Associates

Any remaining profit belongs to
E1, the manufacturer

Sells products
to related
company (E2)

Company #2 (E2)
(Reseller/Distributor)
Sells to unrelated
customers

Comparable gross profit margin = 15%
Gross profit = $ 300
Re-sale price = $ 2,000

A

Arm’s length transfer price = $ 1,700

Unrelated
Customers
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22.1 (e)
Cost Plus Method
The third transfer pricing method specified under the TDA Regulations is the cost plus method.
Under the Cost Plus Method, the arm’s length transfer price is derived by adding a “gross profit
markup” to the selling company’s cost of goods sold. The “gross profit markup” is obtained by
comparing the related entities’ transaction with transactions as between unrelated companies.
The amount of the “gross profit markup” is dependent on a variety of factors, such as: functions
performed by the selling company (manufacturer), the sale transaction terms (i.e. contract terms),
risks distribution as between the selling company and the buying company. Therefore, the
relative size of the “gross profit markup” is usually higher for those seller / manufacturers which
engage in the full range of manufacturing function, versus those seller/manufacturers which
perform a simpler “contract manufacturing” function.
Similar to the Resale Price Method (RPM), the Cost Plus Method determines an arm’s length
price by basing it on an assumed gross profit. In contrast to the RPM method however, the Cost
Plus Method sets the gross profit of the seller/manufacturer. (In the RPM case, it is the buyer /
reseller’s profit which is being determined.)
In calculating the transfer price for related companies, the “gross profit markup” is added to the
manufacturing costs of the selling company (i.e. the seller / manufacturer), plus other normal
costs, such as freight, insurance and customs duties.

An example of the Cost Plus Method computation is as follows:

Cost of sales (production / manufacturing expenses)

=

Gross Profit Markup (20%)

$ 5,000
=

Other costs (such as transportation, etc.)

=

1,000
300

__________
Arm’s Length Transfer Price

=

$ 6,300
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Similar to the RPM method, the Cost Plus Method looks at only one side of a related company’s
transaction. Starting with the related selling company (typically the manufacturer)’s
production/manufacturing costs, it computes a “gross profit markup” using data from
comparable manufacturers / sellers in unrelated situations. That “gross profit markup” (also
referred to as “gross profit margin”) is applied to the selling company (manufacturer)’s costs.
The selling company’s profit level is then set. As a result, all remaining profits belong to the
buying company (i.e. the related company buying from the selling/manufacturer company).
The practical effect of the Cost Plus Method is that it allocates only the “normal” or “typical”
profit to the company which is the manufacturer / seller, so that above normal profits are shifted
to the buying company (i.e. the reseller), or if profits are below normal (or for overall loss years),
a smaller portion of profits are given to the buying company (the reseller), while the profit to the
manufacturer / seller more or less holds steady.
The correct use of the Cost Plus Method is based on the “comparability” of an array of factors
between the “related companies” transactions and the “unrelated companies” transactions. For
example, if a manufacturing company in the “related” situation perform only the task of
assembling the components together, and no more, then in the “unrelated” situation (from which
the “gross profit markup” is obtained) the manufacturing company should also only do the
assembling function.
On the other hand, if the manufacturing company in the “related” situation also performs
“designing” and “testing” functions in addition to the “assembling” function, then adjustments
should be made to the “gross profit markup” to compensate for the differences in function. In
this example, the “gross profit markup” of the “unrelated” situation has to be reduced before it
can be used in the “related” situation, to account for the lesser functions being performed by the
manufacturing company in the “related” situation.
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Factors which should be considered in formulating a transfer price under the Cost Plus Method
include the following:
•

Degree of complexity in the production and assembly process

•

Purchasing, inventory management function

•

Testing of products function

•

Design of products function

•

Sales terms and conditions (including credit terms, risks assumption, warranty provided,

etc.

Example (use of the Cost Plus Method)
R Company, a manufacturer of computer components, sells its products to S, its distributor. T1,
T2, and T3 are computer component manufacturers that sell to uncontrolled (unrelated)
purchasers.

Relatively complete data is available regarding the functions performed and risks borne by T1,
T2, and T3, and the contractual terms in the uncontrolled transactions (i.e. transactions with
unrelated parties).
In addition, data is available to ensure accounting consistency between all of the uncontrolled
manufacturers and R. Because the available data is sufficiently complete to conclude that it is
likely that all material differences between the controlled and uncontrolled transactions (i.e.
transactions with unrelated parties) have been identified, the effect of the differences are definite
and reasonably ascertainable, and reliable adjustments are made to account for the differences,
an arm's length range can be established .
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Illustration of Cost Plus Method

Manufacturing /production cost =RMB 5,000

Company #1 (E1)

Gross profit mark up % = 20%
(based on comparable)

(Seller/Manufacturer)
Related
Companies

Sells products
to related
company (E2)

Company #2 (E2)
(Reseller/Distributor)
Sells to unrelated
customers

Gross profit = RMB 1,000

Arm’s length transfer price = RMB 6,300

Any remaining profit belongs to E2, the
Reseller/Distributor

Re-sale price = Not relevant in
Cost Plus Method

A

Unrelated
Customers
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22.1(f)
Comparable Profit Method (CPM)
The CPM concept is to determine whether the amount charged by a company to a related
company is at arm’s length, based on a “profit level” for comparable situations involving
“unrelated companies”. The “profit level” which the CPM tries to emulate is the “operating
profit” of a company.
As there are at least two (2) companies involved in a transfer pricing for “related companies”, a
threshold issue is which one of the two companies should be the “tested” party, for the “profit
level” to be applied to. In general, the “tested party” is the one with the less complicated
functions, and which likely do not own intangible assets.

As in the case of the CUP (Comparable Uncontrolled Price) Method, the proper use of CPM is
dependent upon the availability of data from uncontrolled situations (unrelated companies). At
present, there is still a general lack of such database availability.
After identifying as to which of the related companies should be the “tested party”, the next
inquiry is what should be the “profit level indicator (PLI)”. This can vary substantially
depending on the type of business and function which the company is engaged in. For example,
for manufacturing concerns, use of “return on assets” is acknowledged to be an appropriate PLI.

Generally, PLIs should be based on more than one year of operations. This is necessary to avoid
extreme fluctuations occurring in a particular year. In practice, at least three (3) years of
operations are used.

Correct selection of comparables is a significant part of using the CPM. Detailed functional
analysis must be performed on the “tested company” of the related companies, and compare the
functions to those from the “unrelated companies” data pool.
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22.1(g)
Comparable Profit Split Method
The Profit Split Method takes the “combined operating profit or loss” of the “related
companies”, and allocates (splits) that profit (or loss) among the two related companies, taking
into account the relative contribution made by each company towards generating that profit. The
allocation is to be made based on comparable ratios derived from uncontrolled situations
(involving unrelated companies) where the parties perform the similar degrees of function as in
the case of the “related companies”.

There are two major types of Profit Split Method: a. the Comparable Profit Split Method (also
referred to as “contribution analysis”), and b. the Residual Profit Split Method, which is
discussed in the section below.

Under the Comparable Profit Split Method, the inquiry starts by determining the combined
operating profit of unrelated companies, which perform the same relative functions as those in
the “related companies” situation being examined. Using the “split ratios” in the unrelated
companies’ case, the operating profit of the “related companies” is then allocated (or split) with
the same ratios. Obviously, in practice it is difficult to obtain the profit split ratio of comparable
situations involving unrelated companies.

22.1(h)
Residual Profit Split Method

With the Residual Profit Split Method, a two-step process is employed. First, the operating
profits are allocated for the “normal contributions” or functions of the related companies.
Second, the remaining (residual) profit is allocated to the companies.
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Example (Section 22 – Transfer Pricing Methods with Transfer of Properties - use of
Residual Profit Split method)

XYZ is a corporation that develops, manufactures and markets a line of products for use by
police in Country A. XYZ's research unit developed a bulletproof material for use in protective
clothing and headgear (Forcegear). XYZ obtains patent protection for the chemical formula for
Forcegear. Since its introduction, Forcegear has captured a substantial share of the market for
bulletproof material.

XYZ licensed its Asian subsidiary, XYZ‐Asia, to manufacture and market Forcegear in Asia.
XYZ‐Asia is a well-established company that manufactures and markets XYZ products in Asia.
XYZ‐Asia has a research unit that adapts XYZ products for the defence market, as well as a
well‐developed marketing network that employs brand names that it has developed.

XYZ‐Asia's research unit alters Forcegear to adapt it to military specifications and develops a
high‐intensity marketing campaign directed at the defence industry in several Asian countries.
Beginning with the 2013 taxable year, XYZ‐Asia manufactures and sells Forcegear in Asia
through its marketing network under one of its brand names.

For the 2013 tax year XYZ has no direct expenses associated with the license of Forcegear to
XYZ‐Asia and incurs no expenses related to the marketing of Forcegear in Asia. For the 2013
tax year XYZ‐Asia's Forcegear sales and pre‐royalty expenses are $500 million and $300
million, respectively, resulting in net pre‐royalty profit of $200 million related to the Forcegear
business. The operating assets employed in XYZ‐Asia's Forcegear business are $200 million.
Given the facts and circumstances, the Country A taxing authority determines that a residual
profit split will provide the most reliable measure of an arm's length result. Based on an
examination of a sample of Asian companies performing functions similar to those of XYZ‐Asia
the district director determines that an average market return on XYZ‐Asia's operating assets in
the Forcegear business is 10 percent, resulting in a market return of $20 million (10% X $200
million) for XYZ‐Asia's Forcegear business, and a residual profit of $180 million.
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Since the first stage of the residual profit split allocated profits to XYZ‐Asia's contributions other
than those attributable to highly valuable intangible property, it is assumed that the residual
profit of $180 million is attributable to the valuable intangibles related to Forcegear, i.e. the
Asian brand name for Forcegear and the Forcegear formula (including XYZ‐Asia's
modifications). To estimate the relative values of these intangibles the taxing authority compares
the ratios of the capitalized value of expenditures as of 2013 on Forcegear related research and
development and marketing over the 2013 sales related to such expenditures.

As XYZ's protective product research and development expenses support the worldwide
protective product sales of the XYZ group, it is necessary to allocate such expenses among the
worldwide business activities to which they relate. The taxing authority determines that it is
reasonable to allocate the value of these expenses based on worldwide protective product sales.
Using information on the average useful life of its investments in protective product research and
development, the taxing authority capitalizes and amortizes XYZ's protective product research
and development expenses. This analysis indicates that the capitalized research and development
expenditures have a value of $0.20 per dollar of global protective product sales in the 2013 tax
year.

XYZ‐Asia's expenditures on Forcegear research and development and marketing support only its
sales in Asia. Using information on the average useful life of XYZ‐Asia's investments in
marketing and research and development the taxing authority capitalizes and amortizes XYZ‐
Asia's expenditures and determines that they have a value in 2013 of $0.40 per dollar of XYZ‐
Asia's Forcegear sales;

Thus, XYZ and XYZ‐Asia together contributed $0.60 in capitalized intangible development
expenses for each dollar of XYZ‐Asia's protective product sales for 2013, of which XYZ
contributed one‐third (or $0.20 per dollar of sales). Accordingly, the taxing authority determines
that an arm's length royalty for the Forcegear license for the 2013 taxable year is $60 million, i.e.
one‐third of XYZ‐Asia's $180 million in residual Forcegear profit.
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Section 23
Transfer Pricing Enforcement and Penalties
Under the TDA Regulations, any “underpayment” or “understatement” of tax due to transfer
pricing adjustments will trigger Sections 73 and 74 of the UNTAET Regulation 2000/18.

Sections 73 of the UNTAET Regulations 2000/18 provides as follows:
Section 73
Failure to deliver tax payment
73.1 Subject to Sections 73.2 and 73.3, where a person who is required to deliver tax
under the present Regulation fails to deliver all or part of such tax by the due date, that
person shall be liable to additional tax of 5% of the tax not paid by the due date plus an
additional 1% of the tax that remains unpaid on the 15th day of each month following the
due date; and:
(a)
(b)

if failure was due to gross carelessness on the part of the person, further
additional tax of twenty-five percent (25%) of the tax that remains unpaid; or
if failure was due to a deliberate attempt to avoid payment of tax, further
additional tax of one hundred percent (100%) of the tax that remains unpaid.

73.2 Where the due date that any tax required to be delivered by under the present
Regulation does not fall on a business day, the due date shall be the next business day
following the due date.
73.3 In order for any tax that is required to be delivered under the present Regulation
to the Central Payments Office or its nominated agent to be treated as having been
delivered by the due date, the Central Payments Office or its nominated agent must have
received that tax by that due date.
Section 74 of the UNTAET Regulations 2000/18 provides as follows
Section 74
Understatement of tax
Where a person who is required to complete a tax form under the present Regulation has
understated the amount of tax required to be shown on that tax form, that person shall be
liable to additional tax of fifteen percent (15%) of the understatement and:
(a)
(b)

if the understatement was due to gross carelessness on the part of the person,
further additional tax of twenty-five percent (25%) of the tax understated; or
if the understatement was due to a deliberate attempt to avoid payment of tax,
further additional tax of one hundred percent (100%) of the tax understated.
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Note that under the UNTAET regulations Sections 73 and 74, there are separate penalties for (a)
failure to pay tax and (b) the understating of the tax liability. Those tax infractions are separate
and distinct from each other and the Timor-Leste tax administration applies each Section
independently, where warranted.
While TDA Regulations Section 23 does not expressly indicate any standard, in order for the
civil penalties under TDA Regulations Section 27 to apply, the internal policy of the Tax
Administration that there needs to at least a ten (10) percent adjustment of the gross receipts of
the taxpayer for the civil penalties to apply in the case of a transfer pricing adjustment.

Example (Section 23 – Transfer Pricing Enforcement and Penalties)
Company T was subject to a tax audit for the tax year 2013, with the audit examination on the
transfer pricing arrangements of Company T with its affiliated associated enterprises. Company
T’s gross receipts as reported on its original tax return, before the audit, was US$10,000,000.
The tax as reported and paid on the original tax return was US$300,000. The 2013 year tax
return was filed, and the tax paid, on March 31 2014. After the audit, the Commissioner of
Taxation issued a tax assessment against Company T, adjusting the gross receipts for the 2013
year to US$12,000,000.00, with an increase of $2,000,000 from the original reported gross
receipts of $10,000,000. The additional tax due for 2013, as a result of the tax assessment, was
US$600,000. The audit was concluded and the tax assessment was issued on Jan 31 2015.
The adjustment to Company T’s gross receipts exceeded 10% of the original gross receipts
amount (10% x $10,000,000 = US$1,000,000), as the adjustment was 20% of the gross receipts
amount (US$2,000,000 / $10,000,000 = 20% ), then the civil penalties Section 27 of the TDA
Regulations will now apply. This inaccuracy of Company T’s 2013 year tax return, because the
net adjustment is 10 percent or more, is referred to as a “substantial valuation misstatement”.

The civil penalties applicable are as follows:

Assuming that Company T paid the additional tax due based on the audit tax assessment issued
on Jan 31 2015 on the same date (i.e. payment made on Jan 31 2015), then the UNTAET Section
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73 penalty is: “additional tax of 5% of the tax not paid by the due date plus an additional 1% of
the tax that remains unpaid on the 15th day of each month following the due date”, calculated as
follows:

5% x $600,000 = $30,000
1% x 10 months = 10% x $600,000 = $60,000 (since after Mar 31 2014, the unpaid tax of
$600,000 was not paid for 10 months on the 15th of each month beginning Apr 2014 to Jan 2015)
Since the Commissioner has determined that Company T’s failure was due to gross carelessness,
but not due to a deliberate attempt to avoid payment of tax, additional penalty of 25% x
$600,000 = $150,000, will apply.

The total UNTAET Section 73 penalties is therefore: $240,000 ($30,000 + $60,000 + $150,000
= $240,000).

Then, under UNTAET Section 74, the following penalties will apply:
15% x $600,000 = $90,000, being 15% of the understatement of tax, as per Section 74.
25% x $600,000 = $150,000, being the understatement due to gross carelessness of the taxpayer,
while the 100% penalty of Section 74(b) will not apply since the taxpayer was not determined to
have deliberately attempted to avoid payment of tax.

Therefore, the total UNTAET Section 74 penalties are: $240,000 ($90,000 + $150,000 =
$240,000).

As a result, the UNTAET Sections 73 and Section 74 penalties combined which will apply under
the TDA Regulations, the resultant additional tax assessment due to the transfer pricing
adjustments would be $480,000 ( Section 73 penalty of $240,000 + Section 74 penalty of
$240,000 = $480,000 ).
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Section 24
Documentation Requirements
TDA Regulations Section 24 sets out the documentation requirements for transfer pricing
purposes under Timor-Leste tax law.
Adequate transfer pricing documentation will make it easier for tax authorities to review a
taxpayer’s transfer pricing analysis and thereby contribute to avoiding a dispute or to a
timely resolution of any transfer pricing disputes that may arise. Adequate documentation is
characterized by (i) the sufficiency of the details demonstrating the taxpayers’ compliance with
the arm’s length principle, as well as (ii) the timely manner in which such details are
prepared and submitted to tax authorities upon their request. Therefore, it is in the interest of
both the taxpayer(s) and the Tax Administration of Timor-Leste that the transfer pricing
documentation in support of transfer pricing arrangements be well prepared, and that the rules
for such documentation under the TDA Regulations be relevant and clear.
Under these guidelines for the TDA Regulations, first the documentation requirements of the
TDA Regulations will be summarized, and then second, a discussion of the principles and
objectives of transfer pricing documentation will be presented, in the context of Timor-Leste tax
law.
The TDA Regulations documentation requirements are as follows:


A taxpayer with an aggregate related party transaction or transactions in the sum
of Five Hundred Thousand US Dollars (US$500,000) or more in a tax year is required
to report and disclose such transaction(s) in the income tax return filed for the tax year



Taxpayers are to keep and maintain accessible books and records containing all
relevant information about such transaction(s) for a period of seven (7) years,
commencing from the date the information or tax return containing the disclosures is
filed



Taxpayers are to compile transfer pricing documentation supporting the pricing of the
related party transaction(s) in the sum of US$500,000 or more.
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Under TDA Regulation Section 24(b), the transfer pricing documentation requirement is deemed
met if the taxpayer maintains:


sufficient documentation to establish that the taxpayer can reasonably conclude that,
given the available data and the applicable pricing methods, the transfer pricing method
as selected by the taxpayer in its transfer pricing methodology provided the most reliable
measure of an arm's length result under the principles of the Best Method Rule as
described the present TDA Regulations, and



provides that documentation to the Tax Administration within sixty (60) days of a
request for such documentation by the Tax Administration, in connection with an
examination of the taxable year to which the documentation relates



The documentation must be in existence when the return is filed. The Commissioner
may, in his discretion, excuse a minor or inadvertent failure to provide required
documents, but only if the taxpayer has made a good faith effort to comply and the
taxpayer promptly remedies the failure when it becomes known.

Then, TDA Regulations provides that, for those taxpayer(s) which are required to prepare the
transfer pricing documentation of the TDA Regulations, because they fall within the threshold as
specified in the TDA Regulations, the documentation must be in existence when the return is
filed. In other words, the documentation requirement is “contemporaneous” under the TDA
Regulations. An exception for the contemporaneous requirement is made for items (viii) and (ix)
of the principal documents listed below.
Under the TDA Regulations, for purposes of the contemporaneous documentation of the TDA
transfer pricing rules, the principal documents to be maintained by the taxpayer include the
following:
i.

an overview of taxpayer’s business, including an analysis of the economic and
legal factors affecting pricing;

ii.

a description of taxpayer’s organizational structure covering all related parties
engaged in transactions potentially relevant
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iii.

a description of the method selected and an explanation why the method was
selected;

iv.

a narrative of the alternative methods that were considered and the reasons for
rejecting those alternatives methods;

v.

a description of controlled transactions and any internal data used to
analyze those transactions;

vi.

a description of the comparables that were used, how comparability was
evaluated, and what adjustments (if any) were made;

vii.

an explanation of the economic/functional analysis and projections relied
upon in developing the method;

viii.

a description or summary of any relevant data that the taxpayer obtains after the
end of the year and before filing a tax return, which would help determine if a
taxpayer selected and applied a specified method in a reasonable manner; and

ix.

a general index of the principal and background documents and a description of
the recordkeeping system used for cataloging and accessing those documents.

The TDA Regulations also provide that transfer pricing documentation prepared for a foreign tax
jurisdiction will not be considered acceptable for Timor-Leste taxation purposes.
Transfer Pricing Documentation – Principles and Objectives – In the Context of TimorLeste Tax Laws
The OECD’s guidance on documentation is well summarized in the following paragraphs of
the 2010 version of the OECD Transfer Pricing Guidelines12:
“Taxpayers should make reasonable efforts at the time transfer pricing is established to
determine whether the transfer pricing is appropriate for tax purposes in accordance with
the arm’s length principle. Tax administrations should have the right to obtain the
documentation prepared or referred to in this process as a means of verifying compliance with
the arm’s length principle. However, the extensiveness of this process should be determined in
accordance with the same prudent business management principles that would govern
the process of evaluating a business decision of a similar level of complexity and importance.
Moreover, the need for the documents should be balanced by the costs and administrative
burdens, particularly where this process suggests the creation of documents that would not
otherwise be prepared or referred to in the absence of tax considerations.
12

2010 OECD Transfer Pricing Guidelines, Section 5.28 and 5.29
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Documentation requirements should not impose costs and burden on taxpayers that are
disproportionate to the circumstances. Taxpayers should nonetheless recognize that adequate
record‐keeping practices and voluntary production of documents facilitate examinations and
the resolution of transfer pricing issues that arise.
Tax administrations and taxpayers alike should commit themselves to a greater level of
cooperation in addressing documentation issues, in order to avoid excessive documentation
requirements while at the same time providing for adequate information to apply the arm’s
length principle reliably. Taxpayers should be forthcoming with relevant information in their
possession, and tax administrations should recognize that they can avail themselves of exchange
of information articles in certain cases so that less need be asked of the taxpayer in the context of
an examination …”
It is recognized that most non‐OECD countries, such as Timor-Leste, do not have the
extensive treaty networks of OECD countries and there will often have to be more
reliance upon taxpayer provided information for this reason.

Under the OECD Guidelines, the following types of information among other things should be
made available through documentation, although it is neither a minimum compliance list nor an
exclusive list of information:


Information about the associated enterprises involved in the controlled transactions and
independent enterprises engaged in similar transactions;



Information regarding the nature and terms of the controlled transactions,
economic conditions and property involved in such transactions, product or service flows
and changes in trading conditions or renegotiations of existing arrangements



Description of the circumstances of any known transactions between the taxpayer and
an unrelated party that are similar to the transaction with the foreign associated
enterprise, and therefore might be an arm’s length comparison;



Outline of the business structure of the organization, including the associated enterprises
and ownership linkages within the multinational enterprise group



Information about the amount of sales and operating results of the associated
enterprises from the last few years preceding the transaction; and
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Information on pricing, including business strategies and special circumstances that may
be relevant, such as a “set‐off” arrangement with the buyer providing the seller some
services as part of the transaction.

Such information will help evaluate the functions performed by the associated enterprises, the
assets used in doing this, and the risks assumed by the parties to the transaction, all of which will
be important to a functional analysis, which has already mentioned in these guidelines to the
TDA Regulations section, is a pre-condition to the proper selection of transfer pricing
methodology.
In 2003, the Pacific Association of Tax Administrators (“PATA”), which is comprised of
tax administrations from Australia, Canada, Japan and the U.S., announced its “Transfer Pricing
Documentation Package” (the “Package”). At present, Timor-Leste is not a member of
PATA, and accordingly, the PATA Package has no relevance to the documentation rules for
purposes of the TDA Regulations.
In applying and interpreting the TDA Regulations as to what information to be included in the
TP (transfer pricing) documentation, the following general principles should be borne in mind:


In preparing TP documentation, taxpayers must decide the type and scope of
documentation and information that should be provided to meet the
documentation requirement and avoid any tax adjustments and penalties, while at the
same time minimizing added burdens and potential tax exposure in the event of a tax
audit



The main objective of preparing and maintaining documentation is to place the
taxpayer in a position where it can readily demonstrate that it has exerted reasonable
efforts to ensure that its transfer prices are consistent with the arm’s length principle.



While the TDA Regulations expressly provides a list of the principal documents which
should be maintained by the taxpayer, it should not be necessarily be considered as an
exclusive listing, as it is not possible to specify a comprehensive list of
documentation requirements that would meet the needs of all taxpayers and situations,
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because the documentation required depends on the specific facts and circumstances of
each case.


First of all, information as to the related parties that are involved in the controlled
transactions at issue needs to be documented. Such information includes i) an
outline of business with transaction parties, ii) the structure of the organization, iii)
ownership linkage within the multinational group, iv) the amount of sales and operation
outcome from the last few years preceding the transaction; v) the level of the taxpayer’s
transactions with foreign related parties, for example the amount of inventory sales,
value of services rendered, rent for tangible assets, the use and transfer of intangible
property, and interest on loans, etc.. Information about functions performed,
assets employed and risks assumed would be important items for TP documentation.



The current business environment and forecasted changes or commercial and
industry conditions affecting the taxpayer, such as market scale, competitive conditions,
regulatory framework, technological progress, foreign exchange market, also may need to
be documented.



An explanation of the selection, application, and consistency with the arm’s length
principle of the transfer pricing method used for the establishment of the transfer pricing
is also needed. Information on factors influencing the setting of prices or the
establishment of any pricing policies for the taxpayer and the whole MNE group would
be also useful.



If the documentation is designed to allow the evaluation of comparables used in a
transfer pricing study, it would not be sufficient merely to provide a list of
“comparables.” In cases where internal or third‐party comparables are used by a
taxpayer to support its transfer pricing policy, supporting documentation should be
provided explaining the process followed to arrive at a particular list of comparables and
the arm’s length range of those comparables.



Where a transfer pricing study relies on comparable information which has been obtained
following such a process, it would be reasonable to expect each of the steps to be
documented in order to make it possible for the tax administration conducting an audit to
assess the quality of the analysis.

o For example, if a taxpayer uses multiple‐year data on the ground that its
transactions are affected by business cycles, it would be reasonable for
the taxpayer to provide some documentation explaining why a business
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cycle is a factor to be considered, the type (e.g., business cycle, product
cycle) and duration of the cycle and placement of the controlled enterprise
in the cycle. Based on this analysis, the qualitative and quantitative criteria used
to select or reject comparables should be carefully documented


Where a taxpayer concludes that no comparable data exists or that the cost of locating the
comparable data would be disproportionately high relative to the amount at issue,
reasons for such conclusion should be duly explained together with supporting
documentation.



Special circumstances would include details concerning any intentional set‐off
transactions that have an effect on determining the arm’s length price. In such a case,
documentation may be necessary to help describe the relevant facts, the
qualitative connection between the transactions, and the quantification of the set‐
off arrangement. In this situation, contemporaneous documentation helps minimize
the use of hindsight, and the possible suggestion of manipulation based on that
hindsight.



TP documentation for intra‐group services is important to satisfy as to the legitimacy of
intra‐group service charges, including management fees. When TP documentation is
prepared for intra‐group services, it should be focused on whether intra‐ group
services have in fact been provided and what the intra‐group charge should be for such
services for tax purposes. Once the relevant intra‐group services have been identified, the
documentation of such intra‐group services performed by the service provider and the
benefits received by the service recipient should be thoroughly prepared.



A cost contribution arrangement (CCA)13 is a framework agreed among business
enterprises to share the costs and risks of developing, producing or obtaining assets,
services, or rights, and to determine the nature and extent of the interests of each
participant in those assets, services, or rights. Documentation is crucial for the proper
operation and tax treatment of a CCA because the form and value of each participant’s
contribution cannot be properly obtained without proper documentation. Prudent business
management principles would lead the participants to a CCA to prepare or obtain
materials regarding the nature of the subject activity, the terms of the arrangement, and its
consistency with the arm’s length principle.
o Over the duration of the CCA’s term, the following information could be
particularly useful:

13

In some tax jurisdictions, this is referred to as “cost sharing arrangement”
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Terms, participants, subject activity and conditions of initial arrangements
and any change to the arrangement;
The manner in which participants’ proportionate shares of expected benefits
are measured, and any projections used in this determination;
The form and value of each participant’s initial contributions, and a detailed
description of how the value of initial and ongoing contributions is
determined;
Any provisions for balancing payments or for adjusting the terms of the
arrangements to reflect changes in economic circumstances;
A comparison between projections used to determine expected benefits from
CCA activity with the actual results; and
The annual expenditure incurred in conducting the CCA activity, the form and
value of each participant’s contributions made during the CCA’s terms, and a
detailed description of how the value of contributions is determined and
how accounting principles are applied consistently to all participants.
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Section 25
Value of Petroleum
TDA Regulations Section 25 prescribes the valuation methodology for petroleum, for TimorLeste taxation purposes.

Petroleum Valuation
Under TDA Reg. Sec. 25.1, petroleum is to be valued Free On Board (FOB) at the point at
which petroleum from a Contract Area leaves the Contract Area, or at such earlier point at
which it is loaded onto or enters a vessel, pipeline, or other means of transportation to be
transported from the Contract Area.

Crude Oil Valuation
Under TDA Reg. Sec. 25.2, the value of Crude Oil sold and or exchanged is:
(a)

Free On Board (FOB) or equivalent circumstances at the Field Export Point in
transaction between parties that are at arm's length is the price agreed between
the parties and payable by the buyer; or

(b)

other than FOB or equivalent circumstances at the Field Export Point in
transaction between parties that are at arm 's length is the price payable by the
buyer, less such fair and reasonable proportion of such price that relates to the
transportation and delivery of the petroleum downstream of the Field Export
Point; and

(c)

other than as described in (a) and (b) above, is the price that would have been
payable having regard to all relevant circumstances and similar arm's
length transactions.

Under Reg. Sec. 25, it is the Contractor who has the burden of establishing that the pricing in
subparagraphs 25(a) to (c) is at arm 's length and consistent with the transfer pricing rules of the
TDA Regulations.

Natural Gas Valuation
Under TDA Reg. Sec. 25.3, natural gas is valued at the price payable:
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(a) under the contract approved by the Designated Authority; or
(b) as may be otherwise be provided in the Development Plan; or
(c) as may be otherwise provided in a Petroleum Contract.

Under TDA Reg. Sec. 25, the price payable for petroleum or Natural Gas shall be the respective
fair market value, or the price that would be payable by the buyer if the petroleum or the Natural
Gas were delivered by the Contractor and taken by the buyer, without conditions such as set
off, counterclaim, novation, claim of right or other withholding of any description, nature or
form.
Example ( Section 25 – Value of Petroleum )
Polar Corp. is a Contractor extracting crude oil in a Contract Area. It has entered into a sales
agreement with a buyer (S Corp.) of the extracted crude oil. S Corp. is an unrelated party. The
sales agreement’s terms is that Polar will sell the crude oil on an FOB basis. In this situation, the
FOB price as indicated in the agreement between Polar corp. and S Corp. can be used as the
valuation of the crude oil, for Timor-Leste purposes, as per TDA Regulations Section 25.
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Section 26
Withholding Tax
A withholding tax, is a requirement of the Timor Leste government for the payer of an item of
income to withhold or deduct tax from the payment, and pay that tax to the Tax Administration
of the Timor Leste government.

In Timor-Leste, as in many other jurisdictions, withholding tax applies to specified categories of
income. Many jurisdictions also require withholding tax on payments of interest or dividends.
Governments use withholding tax as a means to combat tax evasion, and sometimes impose
additional withholding tax requirements if the recipient has been delinquent in filing tax returns
or in industries where tax evasion is perceived to be common.

In certain cases, the withholding tax is treated as a payment on account of the recipient's final tax
liability. It may be refunded if it is determined, when a tax return is filed, that the recipient's tax
liability to the government which received the withholding tax is less than the tax withheld, or
additional tax may be due if it is determined that the recipient's tax liability is more than the
withholding tax. In some cases the withholding tax is treated as discharging the recipient's tax
liability, and no tax return or additional tax is required.

The substantive TDA Regulations on withholding tax requirements are as follows:

26.1 Any payment made by a Contractor or Subcontractor in respect of any Timor-Leste
services income to a person, other than a payment made to an employee in circumstances
where there is an employer-employee relationship, in respect of services for Petroleum
Operations, is subject to a withholding tax at six percent (6%) of the gross amount paid.

26.3 Payments made for tangential services and which are not connected with the core
business of a Contractor or Subcontractor engaged in Petroleum Operations is NOT
subject to the withholding tax regime of Section 81 of TDA
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26.5 This section expressly lists the services subject to withholding under TDA Section
81 as follows:
Accounting/bookkeeping, Tax and legal services;
Logging services;
Pest extermination and cleaning;
Drilling services and supporting of mining oil and natural gas, except what is
carried out by permanent establishments;
e) Supporting services in the field of oil and gas;
f) Sound dubbing services and/or film mixing;
g) Catering services;
h) Cleaning services;
i) Brokerage s ervices;
j) Appraisal services;
k) Actuarial services;
I) Supplies;
m) Medical services;
n) Repairs and or Maintenance;
o) Engineering;
p) Consultancy;
q) Lease and Rental services;
r) Labour / Personnel supply;
s) Security;
t) Construction services (except turnkey);
u) Transportation (air, land or sea); and
v) Courier services.
a)
b)
c)
d)
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Then, TDA Regulations Section 26.6 lists the following as “supporting services” in the field of
oil and gas (including but not limited to):
a. primary cementing service, which is the placement of liquid cement between
the cover pipes and opening of the well;
b. remedial cementing services, which is the placement of liquid cement for the
following purposes;
c. the re-plugging of empty formation and zone producing water;
d . rectification of a failed or damaged primary cementing;
e. the sealing\closing off of a well;
f. sand control services, which are services which guarantee that parts of the
formation which are not consolidated shall not be included in the production of the
series of production pipes and eliminate the possibility of getting the pipe blocked;
g. matrix aciding services, which are activities to increase the productivity by way
of eliminating the unwanted blockage material;
h. hydraulic fracturing services, which is the work performed in the event the matrix
acidizing is not successful, e.g. the maintenance at the formation which has a very
mall perforating power;
I. nitrogen and coil tubing services, which are services rendered to eliminate the artificial
liquid which is in the completed well, thereby causing the flow which occurred
pursuant to the original pressure of the formation and thereafter becomes enlarged as a
result of the nitrogen gas which has been pumped into the artificial l liquid in the well;
j. drill stem testing services, temporary completion of a new well, in order to evaluate
the production capacity;
k. pump services;
I. installation and maintenance services;
m. replacement services of equipment/material;
n. mud logging services;
o. stimulation and secondary recovery services;
p. well logging services and perforating services;
q. stimulation and secondary recovery services;
r. well testing and wire line services;
s. services in regard to off-shore navigational equipment which is related to drilling;
t. maintenance services for the drilling activities;
u. mobilization services and demobilization of drilling extension;
v. other similar services in the field of drilling oil and gas.
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Section 27
Finality of Withholding Tax
TDA Regulation Section 27 defines the conditions under which a withholding tax is considered
the final discharge of the taxpayer(s)’ tax payment obligation.
TDA Reg. Sec. 27(a) states that to the extent that payment received has been properly subject to
withholding tax, then such a recipient (i.e. payee) can consider the withholding tax obligation as
having been discharged.
TDA Reg. Sec. 27(b) provides that if the beneficiary earned any separate income (e.g. from the
sale of goods or interest income, whether combined with services or not) other than arising in
connection with the performance of services and which has been correctly subject to the
withholding tax, such a person will be required to file an income tax return and make the tax
payment (if any) accordingly. The beneficiary will be entitled to exclude the portion of the
income already subject to withholding tax from other income reported in the tax return.
Then, TDA Reg. 27(c) simply reiterates that the withholding tax is imposed on the gross amount
of income, without the allowance of any deductions against the income when computing the
withholding tax.
Section 28, 28A, 28B, 28C
Withholding Tax on Wages Income
Other Income subject to Withholding Tax
Other Withholding Taxes
Sections 28, 28A, 28B and 28C of the TDA Regulations further provide the substantive detailed
rules of withholding taxes on various types of income, pursuant to the TDA Sections 53, 54 and
72
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Withholding Tax on Wages Income
TDA Reg. Sec. 28 addresses the withholding tax on Wages income, and refers to TDA Section
72.2 and TDA Schedule IX.
TDA Schedule IX provides the following:
Status of Employee
Resident Natural Person Employee
With ID #
Resident Natural Person Employee
With ID #
Non-Resident Natural Person
All other cases

Wage amount monthly
(US$)
$0 - $550

Withholding
Tax rate
10%

Over $550

$55 + 30% of amt
over $550

All wage amounts ranges
All wage amounts ranges

20%
30%

 If an employee receives taxable wages for a period of less than one month, the rates
of wage income tax set out in paragraph (a) are imposed on a pro-rata basis.
Other Income Subject to Withholding Tax
TDA Reg. Sec. 28A addresses the withholding tax on the following types of income.
( However, note additional rules on withholding tax on Dividend payments in TDA Reg.
Sec. 28B below. )
Type of Income

Recipient

Dividends

Timor-Leste Resident
Company or Person
Timor-Leste “PE”
of Non-Resident
Australian Person

Dividends

Comments / Notes

Withholding
Tax rate
15%
15%

Interest
(inclu. Premiums, discounts,
loan guarantee fees)

Timor-Leste Resident
person

15%

Interest
(on loan guaranteed)

Timor-Leste “PE” of a
Non-resident person who
is Australian resident

10%
(and 13.5% in all
other cases)

Royalty

Other than Timor-Leste
Non-resident person,
who is
Australian resident
Timor-Leste Nonresident person, who is
Australian resident

15%

Royalty

10%
(and 13.5% in all
other cases)
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Withholding Tax on Dividends
TDA Reg. Sec. 28B provides the following withholding tax rates on dividend payments, (other
than those circumstances specified in Reg. Sec. 28A above), as follows:
Type of Income

Recipient

Dividends

Timor-Leste “PE”
of Non-Resident
Person (who is NOT
Australian resident)

Dividends

Timor-Leste “PE”
of company which is
NOT Australian
resident
Timor-Leste “PE” of
Non-Resident person

Dividends

Comments / Notes

Withholding
Tax rate
13.5%

13.5%

13.5%
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TDA Reg. Sec. 28C provides the following withholding tax rates:
Type of Income

Recipient

Withholding
Tax rate

Withholding
Tax rate
In JPDA
(except Annex F)

Withholding
Tax rate
In TL
Exclusive area

Gifts and rewards paid
by employers
Payments in connection with
drilling or drilling support

Employee

13.5%
5.4%

6.0%

Rental payments for lease of
land or building, paid by
Contractor

Natural person

9.0%

10.0%

5.4%

6.0%

5.4%

6.0%

9.0%

10.0%

Shipping services commencing
and ending in Timor-Leste

5.4%

6.0%

Air transportation services
commencing and ending in
Timor-Leste or anywhere
Construction services or
Construction consulting
services
Following services: Technical,

5.4%

6.0%

5.4%

6.0%

5.4%

6.0%

Architectural services, interior
design, landscape design

5.4%

6.0%

All other types of services not
specifically mentioned above

5.4%

6.0%

Rental or lease payments for
use of properties
Drilling services and drilling
support services payments
Rental payments for lease of
land or building

Any recipient
(except for services
performed by a
“PE” )
Legal person or
natural person

management, accounting,
bookkeeping, legal, tax consulting,
brokerage, appraisal, actuary, film
dubbing mixing, manpower supply,
pest control, cleaning, logging /
timber cutting
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Section 29
Obligations of a Person Withholding Tax from a Payment
In the Law on Income Tax and also TDA, there are various legal requirements for Timor-Leste
taxes to be withheld by the payor on gross income amount(s) owed to the recipient(s). These are
referred to as “withholding tax” obligations.

To properly discharge the withholding tax obligations under these tax regulations, the payor (that
is, including a Contractor or sub-Contractor) have to perform the following:


Remit the tax withheld within fifteen (15) days after the month end (of the month that the
payment was made by the payor to the payment recipient)



The withheld tax is to be paid over to Timor-Leste Central Bank, through its Petroleum
Fund Account



Issue a “withholding tax notice” to the payment recipient, stating the following
information: (i) amount of the gross income amount owed to the recipient, (ii) tax
withheld from such gross income amount.

To encourage prompt payment of withheld Timor-Leste taxes, the government of Timor-Leste
has adopted the “trust fund tax” concept, similar to that in many other countries, regarding the
withheld taxes. These taxes are called trust fund taxes because the payor are considered to hold
the money (the tax imposed on the gross amount of income owed and paid to the payment
recipient) in trust on behalf of the recipient and the Timor-Leste government until the payor
make a tax deposit in that amount with the Timor-Leste Central Bank. That is why, under the
Regulations, a Contractor or Subcontractor who fails to withhold tax in accordance with law is
personally liable to pay the amount of the tax which has not been withheld. Accordingly, the
payor (that is, the Contractor or Subcontractor, who is obligated to withhold tax ) is treated as an
“agent” of the Timor-Leste Tax Administration, to the extent of the taxes required to be
withheld. The Tax Administration takes the position that if a payment was made by a payor to a
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recipient and the taxes were not withheld as required, then both the payor and recipient are held
jointly and severally liable for such unpaid taxes.

Persons Responsible for the Liability of Taxes which were required to be withheld, but
which were in fact not withheld:

The liability of taxes required to be withheld, but were in fact not withheld by the payor, can be
charged personally against any person who:
• Is responsible for collecting or paying withheld income and taxes, or for paying
collected taxes, and
• Negligently or willfully fails to collect or pay them.

A responsible person is a person or group of people who has the duty to perform and the power
to direct the collecting, accounting, and paying of the taxes. This person may be:
•An officer or an employee of a corporation,
•A member or employee of a partnership,
•A corporate director or shareholder,
•A member of a board of trustees of an organization,
•Another person with authority and control over funds to direct their disbursement,
•Another corporation or third party payer,
•Payment service providers (PSP), such as a payroll service company or a bookkeeping company
or responsible parties within a PSP
•Responsible parties within the common law employer (client of PSP/PEO).

For the liability to be imposed, it is sufficient that the responsible person:
•should have been aware of the outstanding taxes and
•Either intentionally disregarded the law or was indifferent to its requirements.

For example, using available funds to pay other creditors when the business is unable to pay the
withheld taxes is an indication of willfulness.
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Example ( Section 29 - Obligations of a Person Withholding Tax From a Payment )
Company J is a Subcontractor operating in the Bayu-Undan oilfield, through a permanent
establishment there. For the month of June 2013, Company J had a payroll compensation of
$80,000 with employees who are classified as dependent non-resident employees, for services
they provided. Under the applicable regulations, Company J is required to withhold 18% tax
(being 20% of 90% of the gross amount) on the $80,000 of payroll compensation, or $14,400.
Company J did in fact withhold $14,400 of taxes from their employees for June 2013, and paid
the employees $65,600 of net amount, after deducting the $14,400 of taxes imposed.

However, instead of remitting the $14,400 of withheld taxes to the Timor-Leste Central Bank,
Company J used the $14,400 to pay a company to purchase a jeep for the company’s general
manager, Mr. R Smith. It was the general manager who authorized this payment and was the one
who signed the check to pay for the jeep.

Under the Regulations, both Company J and R. Smith, the general manager are held responsible
for the liability of the $14,400 of withheld taxes. R. Smith, being a responsible person, is
personally liable for the $14,400 to the Government of Timor-Leste.
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Section 30
Annual Income Tax Return
30.1
Due Date of Annual Income Tax Return
Since for most taxpayers the tax year is a calendar year from 1st January to 31st December, the
due date of the annual income tax return will be on 31st March of the year following the end of
the tax year on 31st December.
Example 1
Company A uses the calendar year as its tax year. For the tax year ended 31 st December 2013,
the annual income tax return of Company A will be due on 31st March 2014.
When the due date prescribed under the Regulations for filing a tax return (or for performing any
act under the Regulations) falls on a Saturday, Sunday, or legal holiday, then the due date or the
act shall be considered performed timely if performed on the next succeeding day which is not a
Saturday, Sunday, or legal holiday. For this purpose, any authorized extension of time shall be
included in determining the last day for performance of any act.
Legal holidays. For the purpose of these Regulations, the term legal holiday includes the legal
holidays as published by the Prime Minister of Timor Leste.
In order to be considered as timely filed, the tax return must be actually received by the Tax
Administration on or before the due date of the tax return. While the taxpayer may use mail,
express delivery courier services or private delivery services, the taxpayer assumes the risk of
using such delivery methods, and the taxpayer must ensure that the tax return is actually received
in a timely manner by the Tax Administration in order for the tax return to be considered as : (a)
filed and (b) delivered in a timely manner.
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Place of filing of annual income tax return
Unless otherwise notified by the Ministry of Finance, annual income tax returns of taxpayers
subject to the TDA regulations are to be delivered to the Tax Administration at the following
address:
National Directorate of Petroleum and Mineral Revenue
Ministry of Finance
Palacio do Governo
Building No. 5
Av. Presidente Nicolau Lobato
P.O. Box 18
Dili, Timor Leste

Example 2
Company Y submitted its 2013 year tax return. Despite having significant (exceeding the
$500,00 threshold) related party transactions during 2013, the required transfer pricing
documentation relating to its related party transactions were not exhibited to its tax return as filed
with the Tax Administration of Timor Leste. Company Y is deemed not to have filed a complete
tax return for the 2013 year, and can be subject to administrative penalties under the Regulations.

30.3
Extension of Time to File Tax Return

In applying for an extension of time to file the annual income tax return under Section 15, the
taxpayer (Contractor or Subcontractor) must make the request in writing, with such request
delivered to the Tax Administration on or before the date of the regular due date for filing such
tax return.

While the TDA Regulations Section 30 does not expressly set out the format and contents of a
taxpayer’s request for extension of time to file a tax return, the following are internal policies of
the Timor-Leste Tax Administration, and the taxpayer(s) should consider the following as
suggested guidelines as to the form and content of an application for extension:

143

EX. J 320

Case: 18-3662

Document: 003113121464

Page: 782

Date Filed: 12/31/2018

The application for extension of time to file tax return must be submitted in writing, and is to
contain the following:

1. Name and address of the taxpayer;
2. Tax identification number of the taxpayer;
3. Year for which the last tax return was filed by the taxpayer;
4. Year for which the extension is being requested for;
5. (a) Total estimated tax for the tax year, (b) estimated taxes paid to date, (c) amount of tax
payment accompanying the extension application, (d) proof of the payment of 100% of
the estimated tax for the year;
6. Reason for the extension request; and
7. Signature of taxpayer’s representative and date.

Upon receipt of the extension request, the Tax Administration will review such request and
inform the taxpayer as to whether such request has been approved or denied.

Upon receipt of notification from the Tax Administration of an approval for the extension, the
taxpayer is to file the income tax return by the new extended due date.

If the Tax Administration has denied the request, the taxpayer must file the tax return within ten
(10) days of the date of notification.

Example 3
Company B, in determining that it is unable to complete and file its 2013 tax return by the
regular due date of 31st March 2014, submitted on 15th March 2014, a request to the
Commissioner of Taxation for an extension of time to file its tax return for a period of three
months. In its application, the Company B enclosed a proof of payment of US$18,000 as the
balance of estimated tax payment in respect of its 2013 estimated tax liability. On 25th March
2014, the Commissioner of Taxation notified Company B that the an extension has been granted
for a period of two months to file its 2013 tax return. Company B must file a complete and
accurate income tax return to the Tax Administration by 31st May 2014.
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Example 4
In the example above, Company B, having submitted its request on 15th March 2014 for an
extension of time to file its 2013 tax return, failed to enclose proof of payment of $18,000 of the
balance of its 2013 estimated tax. Accordingly, on 31st March 2014, Company B still owes
$18,000 of tax and has only paid 75% of its estimated tax liability for 2013. On 25th March
2014, the Commissioner of Taxation notified Company B that its request for extension of time to
file tax return has been denied. Company B must submit its 2013 tax return and any outstanding
tax payment to the Tax Administration by 5th April 2014. Company B will be subject to a late
payment penalty for failure to pay 100% of its 2013 year tax when due on 31st March 2014, up
until its tax was actually paid on 5th April 2014.
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Section 31
Contractor’s Monthly Income Tax Obligations
TDA Regulations Section 31 provides the detailed rules on a Contractor’s monthly estimated
income tax payment compliance requirements.
The requirements can be summarized as follows:
With respect to a Contractor's first year, the Contractor shall provide an estimate of the
projected tax liability to the Tax Administration not later than the 15th day of the month
following the first period of thirty (30) consecutive days during which the average level of
regular production delivered for sale on the twenty five (25) highest days in the thirty-day
period reaches a level of regular production delivered for sale as determined by the Tax
Administration.
First Year Monthly Income Tax Obligations


After level of regular production is reached in 30 day period (based on 25 highest
production days average is achieved in a 30 day period), Contractor to provide tax
estimate to Tax Administration by 15th day of next month



Estimated (projected) tax liability divided by 12 months. Contractor is to pay 1/12th of
estimated tax, on monthly basis, on 15th day of next month, for the estimated tax of the
preceding month

Post First Year monthly Income Tax Obligations


After first year, Contractor’s monthly estimated tax is to be based on prior year’s income
tax liability, subject to the exception mentioned below



The monthly estimated tax payment is to be one twelfth (1/12th ) of the following two
amounts, a. or b., whichever is higher:
a. Estimated tax installment payment amount for last month of preceding year, or
b. Average monthly tax installment payment for preceding year
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EXCEPTION to using prior year tax liability as basis for estimated tax:


Contractor may apply and obtain Commissioner’s approval to base current year estimated
tax payments without using prior year’s tax liability as the basis for estimate, if
Contractor believes that using prior year’s tax liability will result in material
underpayment of tax for current tax year



Upon approval by the Commissioner, the Contractor can then start using the revised
estimated tax liability amount as the basis to compute the 1/12th amount to be paid on a
monthly basis. Any underpayment of tax preceding the revised / substituted tax liability is
to be paid within five (5) days upon notification of approval by Commissioner

Special Circumstances where Estimated Tax is Determined by Commissioner
The Commissioner may determine the estimated tax of a Contractor under the following
circumstances:
(a)
(b)
(c)
(d)
(e)
(f)

a Contractor has a loss carried forward for the preceding tax year;
a Contractor derives irregular income;
the income tax return of a Contractor for the preceding tax year is delivered after
the due date, inclusive of any extension of time granted
there is a material change in the Contractor's circumstances, including
merger or acquisition or a natural disaster;
a Contractor's income tax return for the preceding year is amended, either as a
result of a tax audit or self-amendment; and
a Contractor fails to provide the Tax Administration with estimated income tax
liability as required under the TDA Regulations

Revision of Previously Submitted Estimated Tax Payment
A Contractor can revise the estimated tax liability payment previously submitted, provided that
the Tax Administration’s consent has been applied for and obtained in advance.


Underpayment resulting from revision of estimated tax liability
If an underpayment arises from the revision of a Contractor’s previous estimated tax
liability, the underpayment has to be paid by the next installment payment date after
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receiving the approval of the revision by the Tax Administration


Overpayment resulting from revision of estimated tax liability
If an overpayment results due to a revision of a Contractor’s estimated tax liability, the
overpayment may be applied as a credit against future monthly tax liability of the
Contractor

Penalty for Underpayment of First Year Estimated Tax Liability
If the Contractor’s estimated tax payment for the first year, as declared and submitted by the
Contractor, is less than ninety (90) percent of the Contractor's actual tax liability for such tax
year, then the following penalty can be imposed:


if the underpayment of estimated tax is due to fraud or willful neglect, the penalty is
fifty (50) percent of the difference between the estimated tax liability and the actual tax
liability (referred to as “tax shortfall”



In other cases (i.e. the underpayment of estimated tax is NOT due to fraud or willful
neglect , the penalty is ten percent (10%) of the tax shortfall



EXCEPTION to penalty for Underpayment of First Year Estimated Tax Liability:
However, if the reason for the shortfall is
o due to circumstances beyond the Contractor's control, such as natural disaster,
material and or significant price fluctuations, and
o that the Contractor exercised all diligent and reasonable care in making the
estimate
then the Commissioner may waive the tax penalties.
The taxpayer bears the burden of showing the exceptional circumstances listed above.
A diagram of the Contractor’s Monthly Income Tax Obligation is shown on the next
page.
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The Supplementary Petroleum Tax Regime
The Supplementary Petroleum Tax (SPT) regime is governed primarily by Sections 84-87 of the
TDA and 32-38 of the TDA Regulations. The SPT is separate and distinct from the Corporate
Income Tax (CIT) and it additional tax imposed only on Contractors after reaching certain
milestones (i.e. recovery of cost). The SPT is payable only where a Contractor has a positive
amount of accumulated net receipts arising from Petroleum Operations for a tax year. The SPT
payable for a particular year is deductible in the calculation of the taxable income of the
Contractor in the year in which the Contractor is subject to SPT.
The SPT is calculated in accordance with this formula:
A x 22.5% / (1-r)
where:
A: is the “accumulated net receipts” of the Contractor for the Petroleum Operations for the year;
and
r: is the rate of corporate Income Tax ( 30% as stipulated in Section 72.1 of the TDA).
The accumulated net receipts (ANR) of a Contractor for Petroleum Operations as prescribed
under Section 84.1 of the TDA for a tax year is calculated according to the following formula:
((A x 116.5%) – (I x (1-r))) + B
where:
A: is the Contractor’s accumulated net receipts for the Petroleum Operations at the end of the
previous tax year (entered as a negative to denote a loss), and is deemed to be nil if SPT was
payable in the previous year of tax;
B: is the Contractor’s “net receipts” from Petroleum Operations for the current tax year;
“Net receipts” of a Contractor for a tax year is the “gross receipts” of the Contractor for the year,
less the total deductible expenditure of the Contractor for the Petroleum Operations for that year
(this may be negative).
The definition of “gross receipts”14 is very expansive and it includes but not limited to income
accrued for Income Tax purposes and other amounts received by the Contractor but interest
income and amounts received or accrued as consideration for the transfer of an interest in
Petroleum Operations are excludible.
l: is the interest expense and other financial charges paid by the Contractor in respect of the
14

Sections 34 of the Regulation DTA-IX/12, 86 of the TDA.
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Petroleum Operations in the current tax year and is entered in the formula as a negative number;
and
r: is the rate of corporate Income Tax (30% currently).
The position of the Timor-Leste Tax Administration is that in the ANR equation above, if the
component (A x 116.5%) is negative for a tax year, that component cannot be offset by (I x (1r)), such that the result of ((A x 116.5%) - (I x (1-r))), is lesser than A, in absolute terms.
Example- SPT Calculation
Assume the followings for a Contractor named Holly Energy Corporation (HEC) for the tax year ended
December 31, 2011:
Gross Receipt (excluding interest income)
2011 deductible expenditure (including interest & financial charges
Capital expenditure incurred in 2011:
Operating expenses in connection with Petroleum Operations
CIT @30% on taxable income before deducting SPT
Total deductible expenditure for 2011

US$400,000,000
(5,000,000)
(30,000,000)
(40,000,000)
(75,000,000)
$150,000,000

Net Receipts of the 2011 year ($400m-150m)
Accrued Net Receipts (ANR) as on Dec. 31, 2011
ANR after JPDA reduction (ANR X 90%)

250,000,000
250,000,000
225,000,000

SPT Payable (ANR after JPDA reduction x22.5/70%)

72,321.428

SPT installments paid during 2011
SPT due ($72,321,428-70,000)

(70,000,000)
$2,321,428

SPT-Payment and Reporting Obligations & Procedure
To the extent that a Contractor is subject to SPT, the reporting obligations and procedure is
substantially the same as those of Corporate Income Tax. The due date15 for the SPT payment
and the informational/tax return is the same as the annual income tax (i.e. 31 March of the year
following the affected tax year).
Consistent with the income tax reporting obligations and procedure, Contractors that are subject
to SPT are mandated to prepare estimated tax liability for the year and make installment
payments calculated at 1/12th of the estimated annual SPT liability, and remit 1/12th on a monthly
basis. Just like the monthly installment obligations, the SPT monthly tax installment is due on
15

Sections 83 of the TDA, 38 of Regulation TDA-IX/12
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the 15th of each successive month.16
SPT- Nature of deductible expenditures
It should be noted that the items, nature and categories of permissible deductions for the
purposes of calculating the taxable corporate income tax are not the same as those permissible
for calculating SPT. The items that are permissible for calculating the SPT are:
1. expenditures incurred during the current year by a Contractor in connection with
Petroleum Operations but excluding items of depreciation, amortization, interest and
other financing charges;
2. capital expenditure incurred during the current year for the acquisition or construction of
a tangible or intangible asset used in the Petroleum Operations of a Contractor in a
particular contract area, excluding any amount paid as consideration for the acquisition
of an interest in a Petroleum Operations;
3. exploration expenditure incurred by the Contractor during the current year in a particular
contract area; and
4. the corporate income tax paid by the Contractor-excluding any penalties and or interest
imposed under Sections 72-74 of the UNTAET Regulation 2000/18.

Tax Audit
Section 41 of the TDA Regulations provides that the Tax Commissioner shall have the authority
to conduct periodic tax audits to test tax compliance. The following sections also deal with the
tax audit process:
Section 42 (Tax Audit Methods)
Section 43 ( Office Control)
Section 44 (Processing of Tax Returns and Other Statements of the Taxpayer)
Section 45 (Participation of a Taxpayer in Office Control Procedure)
Section 46 (Change of Tax Liability upon Findings of Desk / Office Controls)
Section 47 (Field Audit Controls)
Section 48 (Location of Field control )
Section 49 (Time of Field Control)

16

Sections 83, 89 and 90 of the TDA, 38 and 39 of Regulation TDA-IX/12.
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Section 50 (Report)

The outcome of an effective audit process is two‐fold:
(i)

encourage future compliance and

(ii)

increased current tax revenues (where cases are successfully audited).

The better the “quality” of the cases referred to audit, the higher the probability of successful
audits and vice versa. It is therefore just as important to dedicate adequate time and resources to
risk assessment as it is to dedicate the appropriate time and resources to the audit of a case.

Risk assessment is carried out at various stages of the audit after the initial risk assessment
leading to the determination to commence a tax audit. The periodic risk assessment is similar to
a cost/benefit analysis, to ensure the most efficient and effective use of time and
resources. This model is built into the auditing process and incorporated as part of each
audit plan. A risk identification and assessment process followed by engagement with the
taxpayer can at times be a worthwhile approach to adopt. This allows for better understanding of
the risks identified and gives taxpayers the opportunity to explain the commercial context of the
transactions/risks identified. Such an approach is again designed to ensure that the risks have
been profiled in the most robust manner before resources are committed to carrying out an in‐
depth audit.

It is also useful to organize an audit manual, which will provide the policies and standardized
procedures in conducting audits. Then, for each taxpayer selected for audit, an audit program
should be developed for the specific audit. The audit program should include as many details as
possible, such as: type and quantity of information to be requested, location(s) of audit,
personnel of the taxpayer to be present at various stages of the audit, areas of audit focus,
expected timing of the audit.

In making selections of audit targets, attention should be paid as to those which may have a
higher risk of transfer pricing audit issues:
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Consistent and continued losses;



Transactions with related parties in countries with lower effective/marginal tax
rates, especially secrecy jurisdictions;



Local low profit or loss making companies with material cross‐border transactions
with related parties offshore, where the offshore part of the group is relatively
much more profitable;



The existence of centralised supply chain companies in favourable tax jurisdictions
i.e. centralised sourcing or marketing companies located in jurisdictions with low or
no tax regimes and which are not located in the same country/region as the
group’s main customers and/or suppliers.



Material commercial relationships with related parties in jurisdictions with
aggressive/strict transfer pricing rules – the corporate group may be more likely to set
transfer prices in favour of the more aggressive jurisdiction at the cost of the less
aggressive jurisdiction, due to the higher likelihood of intense scrutiny in the first
jurisdiction.



The same applies in the case of material commercial relationships with companies
located in the “home” jurisdiction of the MNE or the location where the holding company
is listed.



Similar considerations apply where there are material commercial relationships
with companies in jurisdictions that employ safe harbours or similar rules that do not
always align to the arm’s length principle.

Accordingly, in the selection of taxpayer audit targets, the following factors are considered by
the Timor-Leste Tax Administration, in accordance with the TBUCA Regulations17:

17



Develop and adopt annual plan



Tax risk profile of taxpayer



Significance of the taxpayer



Evaluate effect of tax audit and control on efficiency of tax collection

Section 41(c), Regulation TDA-IX/12.
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Authority of Timor-Leste Tax Administration to access Taxpayer Information
While TDA Regulations Section 41 does not expressly state what powers a Timor-Leste officer
or employee of the Tax Administration (as designated and acting via the authority of the
Commissioner) may have in the context of a tax audit, the are various enabling Timor-Leste laws
forming the statutory basis for a tax audit in the areas subject to Regulation TDA-IX/12 and the
TDA. The UNTAET Regulation 2000/1818, TDA and the Ministerial Diploma 3/200919, issued
pursuant to Decree-Law 13/2009 cumulatively provide the legal framework for a tax audit of the
taxpayers subject to the TDA.
Pursuant to the applicable laws, the Timor-Leste Tax Administration :


may examine the relevant books, papers, records or other data



take relevant testimony of the person concerned, under oath



summon the person liable for tax or required to perform the act, or any officer or
employee of such person or any person having possession, custody, or care of books of
accounts containing entries relating to the business of taxpayer to appear before one or
more officers or employees of the Tax Administration to produce such books, papers,
records, or other data to give relevant testimony, under oath



take such testimony of the person concerned, under oath, as may be relevant or material
to such inquiry

18
19

See- UNTAET Reg. 2000/18, Sections 51, 62-64.
See-Articles 17(a), (b), (d), (e), 18(1), 2(e),(f), (g), (h) and (j).
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collect transfer pricing information and associated documents from taxpayers and
examine pertinent transactions to establish whether transfer pricing issues exist under the
petroleum law and regulations



prepare audit plan, conduct both field and desk audits

This summons power may be used in an investigation of either civil or criminal tax related
liability.

It is the policy of the Timor-Leste Tax Administration that, in the course of a tax audit, the
Commissioner may designate one or more officer or employees and authorize such individuals to
take testimony under oath of the person summoned and to receive and examine books, papers,
records, or other data produced in compliance with the summons.
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Under TDA Regulations, the sequence of a typical audit is as follows:
A tax audit is commenced with an official tax audit notification issued by the Tax
Administration and delivered to a taxpayer, or the taxpayer’s representatives, as the case may be.
Subsequent communication is typically via an Information Document Request (IDR-Form 1000),
detailing the issues under examination, the information and documents requested from the
taxpayers.
A taxpayer under tax audit shall, upon a written request by the Tax Administration may be
required to:


show and or submit books and records, or copies thereof, documents and or
information specifically requested by the Tax Administration and forming the
basis of the book and records, documents pertaining to income received,
expenditures incurred, business activities, independent work of the taxpayer or the
independent work performed for the taxpayer and connected with a petroleum
project, directly or indirectly



grant access to enter such places or offices, factory, installations, platforms,
Contract Area as is deemed necessary and material to carrying out the audit.

Timor-Leste taxpayer audit target selection
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The following diagram shows an overview of the typical procedures adhered to in the course of a
tax audit as conducted by the Timor-Leste Tax Administration. It should be emphasized that not
all of the processes as shown in the diagram below are expressly provided for in the TDA
Regulations on tax audit, and therefore any processes indicated in the diagram but which are not
provided for in the TDA Regulations are not binding on the Tax Administration. However, it is
suggested that the diagram is consistent with the current internal policy of the Tax
Administration (subject to change at the discretion of the Tax Administration).
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Tax Audit in the format of Office Control
If the tax audit is conducted in the format of “Office Control”, then the Tax Administration
conducts the following procedures:


verifies the accuracy, completeness, truthfulness and legal base of the data shown in tax
or information returns of whatever description,



reviews the tax balances, accounting statements and other statements or positions of the
taxpayer, comparing the said data to data from tax accounting records and other official
records kept by, or at the disposal of, the Tax Administration

Office controls are conducted in the premises of the Tax Administration by tax auditors or
inspectors and or lawyers.
Tax Audit in the format of Field Control
If the tax audit is to be conducted in the format of “Field control”, then the Tax Administration
conducts the following procedures:


examination of the taxpayer’s books and records either at the
taxpayer’s premises or at the premises of the Tax Administration



An examiner will check the entire return filed by the taxpayer and will examine the
books, papers, records and memoranda dealing with matters required to be included in
the return



If the return presents an engineering or appraisal problem (e.g. depreciation or depletion
deductions. Gains or losses upon the sale or exchange of property, or losses on account of
abandonment, exhaustion, or obsolescence), it may be investigated by an engineer agent
who makes a separate report
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In the case where the tax audit is to be conducted in the format of a “field control”, then the
taxpayer has the following responsibilities and rights:



if the field control is conducted in a premises occupied, owned, leased on controlled by
the taxpayer, to designate an appropriate working area at the disposal of the tax auditors,
inspectors and or their representatives



during the field audit and during the business hours of the taxpayer, the auditors,
inspectors and representatives of the Tax Administration shall have the right to enter and
remain in the places designated by taxpayer for use of the tax auditors, where the
taxpayer may be conducting its business



the taxpayer or a representative with a valid power of attorney may be during the
inspection of the books and records of the taxpayer by the auditors



if the taxpayer or representative are not present and the audit progress is
consequently prevented or delayed, a notation must be made in the audit record



if the field control is not conducted in the business premises of the taxpayer, the auditors
or their representatives may inspect the taxpayer’s business premises and enter the
report of the inspection in the audit records. In such a case, the taxpayer shall be
required to participate in the fact finding process relevant to taxation in such manner
so as to give information and statements at the written request of the Tax Administration



the taxpayer is required to enable the tax auditors and their representatives to obtain
copies of relevant documents and or samples of goods



if the taxpayer is unable to attend, the taxpayer must delegate a person to act as his agent
or representative to attend the audit



the auditors and their representatives may request in writing the data or other
documentation from employees of the taxpayer or other persons controlling such data or
documentation



the taxpayer’s employees and persons with control of the relevant are obligated to make
the information or documentation at their disposal available to the Tax Administration
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if a field control tax audit is conducted at the taxpayer’s premises, it shall be conducted
only during the taxpayer’s working hours and exceptionally after working hours as well,
if the purpose of the field control requires this and if the taxpayer consents

Taxpayer’s Right to Appeal Upon Tax Assessment
The TBUCA Regulations defer to the provisions of the UNTAET Regulation 2000/18 on matters
relating to appeals against tax assessments issued by the Tax Commissioner.
The following are appeals procedures which are consistent with the existing policies of the
Timor-Leste Tax Administration. However, since such appeals procedures are not currently
expressly provided for in the TDA Regulations, it should be emphasized that the following
procedures should be regarded as “non binding” on the Timor-Leste Tax Administration and or
the taxpayers in the context of the TDA Regulations, but are merely suggested procedures to be
followed in the event of taxpayer(s)’ who wish to appeal tax assessment(s):


the notice of appeal against an assessment, reassessment or any other decision of
the Commissioner shall be submitted to the Appeals Office within sixty (60) days
from the day on which the assessment was delivered to the appellant



the appeal fees (as set by the Commissioner) must accompany the notice of appeal



Three (3) copies of the notice of appeal and any accompanying documents have to
be submitted



The notice of appeal must be signed by the appellant (i.e. taxpayer) or a
representative of the appellant



Copy of the tax assessment as issued by the Commissioner must be attached to the
notice of appeal.

The notice of appeal which the taxpayer submits should contain the following information:
i.

the amount as set by the respondent (ie the Commissioner) as chargeable
income and amount of tax according to the tax assessment (ie. the tax
amount in the tax assessment as issued)
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the amounts which, according to the appellant should be the correct
amount of chargeable income and tax;

iii.

a narrative of the factual and legal reasoning forming the basis of the
Appellant’s disagreement with the disputed assessment;

iv.

the relief sought by the Appellant (ie. the taxpayer).

The Tax Administration will follow the following procedure:


the Appeals Office shall provide a copy of the notice of appeal and any documents
received from the Appellant (ie. the taxpayer) to the National Director of the National
Directorate of Petroleum Revenue within two (2) business days from the date of receipt
from the Appellant



the National Director of the National Directorate of Petroleum Revenue must submit a
written notice specifying the reasons for the assessment to the Appeals Office within
fifteen (15) days after receiving the notice of appeal. For this purpose, a copy of the preassessment letter (if any) issued to the appellant (i.e. taxpayer) and any subsequent
correspondences between the National Director and or the Commissioner and the
Appellant may be substituted as the written notice required.



Where new issues are raised by the appellant other than those covered in the preassessment letter (if any) and other related correspondences, the Appeal office may
require the National Director of NDPRM to submit a written brief in response to the
appeal.

A diagram showing the suggested appeals procedure is presented below.
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TBUCA Regulations*
Section 5
Applicable Laws
Summary of Pertinent Laws in the portion of the JPDA subject to the TBUCA Regulations:


Indonesian Income Tax Law, including Minister of Finance Rulings and Directorate
General of Tax (DGT) Decrees\Decisions\Circulars issued thereunder and in force on
October 25, 1999;



Law on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods;



General Tax Regime and Procedures, as modified by the UNTAET Regulation 2000/18;



UNTAET Regulation 1999/1;



UNTAET Regulation 2000/18;



Taxation of Bayu-Undan Contractors Act;



The Tax Stability Act; and



TBUCA Regulations/19-2012.20

5.5
Section 5.5 of the TBUCA Regulations performs two functions
First, it provides an exemption from taxation for the category of income described as: “in relation
to income and building activities, installation and operation of an export pipeline”. In other
words, income derived from the operation and building of an export pipeline is exempt from
taxation as described. It should be noted that the exclusion of the “operation and building” of an
export pipeline” is limited only to Contractors who are deemed to be taxpayers in Timor-Leste.
A “taxpayer” is defined under Section 4 of the TBUCA Regulations as:
“anybody, individual or corporate, who or which, pursuant to the provisions in the tax laws, is
required to fulfill tax obligations (including filing of periodic information returns and
registration with the Tax Administration of Timor-Leste, and who are compliant), persons
required to withhold certain withholding taxes, be it income or wages-related and remit same to
the Timor-Leste Tax Administration and persons who are deemed to be Contractor or
Subcontractor and carrying on oil and gas business within the Annex F part of the Joint
Production Development Area.”
20

*The TBUCA Regulations/19-2012 is pending the approval of the Minister of Finance.
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The position of the Timor-Leste Tax Administration regarding the correct interpretation of
Section 3(4) of TBUCA is that the claimant of the exception must be a Timor-Leste taxpayer
(e.g. a Contractor as defined in Section 2 of TBUCA). In other words, if a person is engaged in a
business and earns an income in connection with “building activities, installation and operation
of an export pipeline” within the area subject to TBUCA, such a person will not be within the
ambit of Section 3(4) except if such a person qualifies as a Timor-Leste taxpayer.
Example
Bing Oil Company (BOC) is a Contractor within the area subject to TBUCA. BOC is engaged in
the exploitation of natural gas. BOC enters into a gas transportation agreement with another
company named Trenton Gas Haulage (TGH). The agreement stipulates that TGH will build and
own the pipeline to convey the gas from Bayu-Undan to a processing plant in a foreign country.
BOC agrees to pay TGH a fixed monthly sum as consideration for the transportation of gas from
the point of production to a processing plant located outside of Timor-Leste.
TGH is resident in foreign country and not registered with the Timor-Leste Tax Administration
as a taxpayer. TGH is also not a Contractor within the meaning of that word under Section 2 of
TBUCA.
The position of the Timor-Leste Tax Administration is that that the series of monthly payments
made by BOC to TGH as fees for transportation services will not qualify for the Section 3(4)
exclusion because TGH is neither a Timor-Leste taxpayer nor a Contractor.

Furthermore, Section 5.5 of the TBUCA Regulations also describes the types of income subject
to taxation under the TBUCA Regulations, with the following definition of “Timor-Leste source
income”:
An amount is Timor-Leste-source income to the extent to which the amount is connected
with the performance of petroleum operations or project:
(a) income from petroleum operations or project carried on by a Contractor or
Subcontractor resident in Timor-Leste; or
(b) by a non-resident through a permanent establishment in Timor-Leste as determined
under the present Regulation and any other applicable tax laws;
(c) income from the alienation of any movable property of a Contractor used in deriving
Timor-Leste-source income referred to in subparagraphs (a) and (b);
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(d) income from the lease of immovable property in Timor-Leste whether improved or
not, or from any other interest in or over immovable property, including the right to
explore for, or exploit, natural resources, in Timor-Leste;
(e) income from the alienation of any property or right referred to in paragraph (d) or
from the alienation of any ownership interest in a legal person the assets of which consist
wholly or principally of property or rights referred to in paragraph (d);
(f) dividend paid by a resident or permanent establishment;
(g) interest, royalties, management fees, annuity, or any other income paid by a resident
or borne by a permanent establishment in Timor-Leste of a non-resident;
(h) income from services rendered in Timor-Leste relating to construction, building
activities, construction consulting services, air or sea transportation, mining and mining
consulting services, insofar as the remuneration is paid by a resident person or borne by a
Timor-Leste permanent establishment of a non-resident person; and
(i) notwithstanding paragraphs (a)-(h), an amount taxable in Timor-Leste under an
international agreement or Treaty.
Section 5.5 must be interpreted in conjunction with the definition of the scope of the TBUCA
Regulations, as stated in Section 3 (Scope of Regulations).
Under Section 3 of the TBUCA Regulations, it is specifically Production Sharing Contract
(“PSC”) JPDA 03-12 and JPDA 03-13 (including the amendments and annexes to these
contracts, relating to natural gas) which are defined to be within the scope of the TBUCA
Regulations.

In other words, a taxpayer (that is, Contractor or Subcontractor) who has income as described in
the above definition of Timor-Leste source income, and which is derived in connection with the
area and contracts as designated in Section 3 (Scope of Regulations), will be subject to tax on
such income, or will be required to address the taxability of such income under the TBUCA
Regulations. It is not to say that income outside of the scope of the TBUCA Regulations will
simply not be taxed. On the contrary, such income may very well be taxed, under other
applicable tax regimes (such as the Indonesian Income Tax Law regimes), and a taxpayer should
refer to such other laws and tax regimes to address the taxability of such income. It is just that
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the taxability of such income will be outside the domain of the TBUCA Regulations, if they fall
outside the scope as defined under Section 3 (Scope of Regulations).
There are several issues of taxation in Timor-Leste impacting the portion of the JPDA that is not
covered by TBUCA and the TBUCA Regulations. Section 3 of TBUCA merely provides a
narrative of the applicable tax regimes but it should be noted however that in case of any conflict
between a specific provision of TBUCA and any of the applicable regimes enumerated in
Section 3, the provision of TBUCA prevails.
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Example 1 (Scope of TBUCA Regulations)
Company X is a sub-Contractor providing drilling services to a Contractor T which is operating
in the Bayu-Undan field, under PSC JPDA 03-12. In addition, Company X also leases
construction machinery to a Timor-Leste construction Company W (unrelated to the Contractor
T of PSC JPDA 03-12), and such construction company W is not engaged in any activity in the
Bayu-Undan field or working on any related to PSC JPDA 03-12 or JPDA 03-13. Company W is
engaged in oil and gas onshore in Timor-Leste and registered as a Contractor. Therefore, while
Company X’s income derived from its drilling services to Contractor T is subject to taxation
under the TBUCA and TBUCA Regulations, its leasing income derived from the leasing of
construction machinery to Company W is not subject to taxation under the TBUCA Regulations.
Company X should refer to other tax regulations and tax regimes of Timor-Leste (such as the
TDA) to determine the taxability of the leasing income derived from the leasing of construction
machinery to Company W.

Income with a Timor-Leste Source by reason of a Permanent Establishment
In defining what is considered as Timor-Leste “source of income”, Section 5.5 also refers to the
concept of “permanent establishment” (“PE”). Permanent establishment, abbreviated as “PE”, is
a commonly used prevalent concept in the field of international taxation, in many countries. PE
is also a concept adopted in almost all income tax treaties to determine the taxability of business
profits of a non-resident enterprise (that is, a company or business which is the tax resident of
one contracting country/state , doing business in another contracting country/state). It is also the
concept officially adopted by the OECD (Organisation for Economic and Cooperation for
Developed Countries), and also by the United Nations in its model tax convention. In contrast to
the OECD model, the United Nations model is more geared towards developing countries, as
opposed to developed countries21.
In explaining what is a PE for purposes of Timor-Leste tax laws, it is therefore helpful to refer to
the PE definitions of these two model conventions.

21

The Timor-Leste treaty with Portugal, which has been signed in 2011 and is awaiting ratification, is closer to the
United Nations model in its definition of a permanent establishment.
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Most treaties provide that business profits (sometimes defined in the treaty) of a resident of one
country are subject to tax in the other country only if the profits arise through a permanent
establishment in the other country. Many treaties, however, address certain types of business
profits (such as directors' fees or income from the activities of athletes and entertainers)
separately. Such treaties also define what constitutes a permanent establishment (PE). Most but
not all tax treaties follow the definition of PE in the OECD Model Treaty. Under the OECD
definition, a PE is a fixed place of business through which the business of an enterprise is carried
on. Certain locations are specifically enumerated as examples of PEs, including branches,
offices, workshops, and others. Specific exceptions from the definition of PE are also provided,
such as a site where only preliminary or ancillary activities (such as warehousing of inventory,
purchasing of goods, or collection of information) are conducted.

While in general tax treaties do not specify a period of time for which business activities must be
conducted through a location before it gives rise to a PE, most OECD member countries do not
find a PE in cases in which a place of business exists for less than six months, absent special
circumstances. Many treaties explicitly provide a longer threshold, commonly one year or more,
for which a construction site must exist before it gives rise to a permanent establishment. In
addition, some treaties, most commonly those in which at least one party is a developing country,
contain provisions which deem a PE to exist if certain activities (such as services) are conducted
for certain periods of time, even where a PE would not otherwise exist.

Even where a resident of one country does not conduct its business activities in another country
through a fixed place or business, a PE may still be found to exist in that other country where the
business is carried out through a person in that other country that has the authority to conclude
contracts on behalf of the resident of the first country. Thus, a resident of one country cannot
avoid being treated as having a PE by acting through a dependent agent rather than conducting
its business directly. However, carrying on business through an independent agent will generally
not result in a PE.
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Under the OECD model tax convention, PE is defined as: “a fixed place of business through
which the business of an enterprise is wholly or partly carried on” and then it goes on to indicate
that PE includes especially:
a) a place of management;
b) a branch;
c) an office;
d) a factory;
e) a workshop, and
f) a mine, an oil or gas well, a quarry or any other place of extraction of natural
resources.
A building site or construction or installation project
if it lasts more than twelve months.
Then, the OECD model tax convention specifically excludes the definition of a PE from the
following:
a) the use of facilities solely for the purpose of storage, display or delivery of goods or
merchandise belonging to the enterprise;
b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of storage, display or delivery;
c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely
for the purpose of processing by another enterprise;
d) the maintenance of a fixed place of business solely for the purpose of purchasing
goods or merchandise or of collecting information, for the enterprise;
e) the maintenance of a fixed place of business solely for the purpose of carrying on, for
the enterprise, any other activity of a preparatory or auxiliary character;
f) the maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs a) to e), provided that the overall activity of the fixed place
of business resulting from this combination is of a preparatory or auxiliary character.
5. Notwithstanding the provisions of paragraphs 1 and 2, where a person -- other than an
agent of an independent status to whom paragraph 6 applies -- is acting on behalf of an enterprise
and has, and habitually exercises, in a Contracting State an authority to conclude contracts in the
name of the enterprise, that enterprise shall be deemed to have a permanent establishment in that
State in respect of any activities which that person undertakes for the enterprise, unless the
activities of such person are limited to those mentioned in paragraph 4 which, if exercised
through a fixed place of business, would not make this fixed place of business a permanent
establishment under the provisions of that paragraph.
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6. An enterprise shall not be deemed to have a permanent establishment in a Contracting State
merely because it carries on business in that State through a broker, general commission agent or
any other agent of an independent status, provided that such persons are acting in the ordinary
course of their business.
7. The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business in
that other State (whether through a permanent establishment or otherwise), shall not of itself
constitute either company a permanent establishment of the other.
In comparison, the United Nations model tax convention has the following definition of what is a
PE:

Article 5
Permanent Establishment
1. For the purposes of this Convention, the term "permanent establishment" means a fixed
place of business through which the business of an enterprise is wholly or partly carried on.
2. The term "permanent establishment" includes especially:

(a) A place of management;
(b) A branch;
(c) An office;
(d) A factory;
(e) A workshop;
(f) A mine, an oil or gas well, a quarry or any other place of extraction of natural resources.

3. The term "permanent establishment" also encompasses:
(a) A building site, a construction, assembly or installation project or supervisory activities in
connection therewith, but only if such site, project or activities last more than six months;
(b) The furnishing of services, including consultancy services, by an enterprise through
employees or other personnel engaged by the enterprise for such purpose, but only if activities of
that nature continue (for the same or a connected project) within a Contracting State for a period
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or periods aggregating more than 183 days in any 12-month period commencing or ending in the
fiscal year concerned.

4. Notwithstanding the preceding provisions of this Article, the term "permanent
establishment" shall be deemed not to include:

(a) The use of facilities solely for the purpose of storage or display of goods or merchandise
belonging to the enterprise;
(b) The maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of storage or display;
(c) The maintenance of a stock of goods or merchandise belonging to the enterprise solely for the
purpose of processing by another enterprise;
(d) The maintenance of a fixed place of business solely for the purpose of purchasing goods or
merchandise or of collecting information, for the enterprise;
(e) The maintenance of a fixed place of business solely for the purpose of carrying on, for the
enterprise, any other activity of a preparatory or auxiliary character.
(f) The maintenance of a fixed place of business solely for any combination of activities
mentioned in subparagraphs (a) to (e), provided that the overall activity of the fixed place of
business resulting from this combination is of a preparatory or auxiliary character.
5. Notwithstanding the provisions of paragraphs 1 and 2, where a person-- other than an agent
of an independent status to whom paragraph 7 applies--is acting in a Contracting State on behalf
of an enterprise of the other Contracting State, that enterprise shall be deemed to have a
permanent establishment in the first-mentioned Contracting State in respect of any activities
which that person undertakes for the enterprise, if such a person:
(a) Has and habitually exercises in that State an authority to conclude contracts in the name of
the enterprise, unless the activities of such person are limited to those mentioned in paragraph 4
which, if exercised through a fixed place of business, would not make this fixed place of
business a permanent establishment under the provisions of that paragraph; or
(b) Has no such authority, but habitually maintains in the first-mentioned State a stock of goods
or merchandise from which he regularly delivers goods or merchandise on behalf of the
enterprise.

6. Notwithstanding the preceding provisions of this Article, an insurance enterprise of a
Contracting State shall, except in regard to re-insurance, be deemed to have a permanent
establishment in the other Contracting State if it collects premiums in the territory of that other
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State or insures risks situated therein through a person other than an agent of an independent
status to whom paragraph 7 applies.
7. An enterprise of a Contracting State shall not be deemed to have a permanent establishment
in the other Contracting State merely because it carries on business in that other State through a
broker, general commission agent or any other agent of an independent status, provided that such
persons are acting in the ordinary course of their business. However, when the activities of such
an agent are devoted wholly or almost wholly on behalf of that enterprise, and conditions are
made or imposed between that enterprise and the agent in their commercial and financial
relations which differ from those which would have been made between independent enterprises,
he will not be considered an agent of an independent status within the meaning of this paragraph.
8. The fact that a company which is a resident of a Contracting State controls or is controlled
by a company which is a resident of the other Contracting State, or which carries on business in
that other State (whether through a permanent establishment or otherwise), shall not of itself
constitute either company a permanent establishment of the other.”
As can be seen, the definitions of a PE under the United Nations model tax convention and the
OECD 2010 model tax convention are quite similar.

In understanding the use of the PE concept in the context of Timor Leste taxation, and in
particular for purposes of the TBUCA Regulations, it is important to note that the “permanent
concept” is not necessarily the only concept or term being used in describing the criteria for
taxation by a taxing jurisdiction around the world. Other terminology being used include:
“taxable nexus”, “engaged in a trade or business”, “taxable presence”.

For example, in the Federal tax laws of the United States, a common law jurisdiction, the term
“permanent establishment” is not used at all in describing the conditions which would result in a
non-resident taxpayer being subject to U.S. income taxation for certain activities, in a manner
similar to the way U.S. residents are taxed (that is, subject to progressive tax rates, and being
allowed to take deductions against the income, etc.). However, taken as a whole, the criteria
used in many such jurisdictions, while the term “permanent establishment” is not specifically
mentioned in their national tax law, are essentially equivalent to that of a permanent
establishment.

Another concept which is necessary for the effective application of the permanent establishment
concept is concept of “attribution” of income. Just because a non-resident company may have a
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permanent establishment in Timor-Leste, does not mean all its income has a source in TimorLeste.

Example 2 (Illustration of the Source of Income concept)
Using the same basic facts as in Example 1 above, Company X, in addition to the drilling
services provided to Contractor T, it performs through a permanent establishment in TimorLeste, it also performs engineering design services to Contractor T, through work done outside of
Timor-Leste, in its home country office in Singapore. Therefore, Company X’s income derived
from the engineering design services performed in Singapore are not attributable to its PE in
Timor-Leste, and is not sourced in Timor-Leste by because of its PE. On the other hand, it may
nevertheless be Timor-Leste source income due to a different reason. If Contractor T is paying
Company X for the engineering services in connection with PSC JPDA 03-12, Contractor T may
have a withholding obligation to withhold tax on such payments to Company X (that is,
withholding tax at a flat rate against the gross amount of income derived from the engineering
design services. Company X may have two types income taxed differently under the TBUCA
Regulations: (i) income from the drilling services as income derived through a PE, and subject to
a 30% on the net taxable income (gross income less allowable expenses as deductions against
taxable income), such that this income is defined as Timor-Leste source under Section 5.5
category (b), and (ii) income from the engineering design services, subject to a withholding tax
on the gross receipts (i.e. flat rate imposed on the gross income, without the allowance of any
deductions), which while not Timor-Leste source income as defined under the TBUCA
Regulations, is nevertheless subject to withholding tax.

Income with a Timor-Leste Source by reason of a Tax Treaty
Under the TBUCA Regulations Section 5.5 (i), it is provided that: “notwithstanding paragraphs
(a)-(h), an amount taxable in Timor-Leste under an international agreement or Treaty” will
be included into the definition of Timor-Leste source income. It should be noted that as of the
date of the preparation of these guidelines, other than the Timor Sea Treaty, there is only one
other income tax treaty that Timor-Leste has signed with another tax jurisdiction
(CONVENTION BETWEEN THE PORTUGUESE REPUBLIC AND THE DEMOCRATIC
REPUBLIC OF TIMOR-LESTE FOR THE AVOIDANCE OF DOUBLE TAXATION AND
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THE PREVENTION OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOME,
signed September 27, 2011). It is probable that there will be more tax treaties negotiated and
entered into by Timor-Leste in the near future

In the context of income tax treaties, many countries have agreed with other countries in treaties
to mitigate the effects of double taxation (Double Tax Avoidance Agreement). Tax treaties may
cover income taxes, inheritance taxes, value added taxes, or other taxes. Besides bilateral
treaties, also multilateral countries are in place: Countries of the European Union (EU) have also
entered into a multilateral agreement with respect to value added taxes under the auspices of the
EU, while a joint treaty of the Council of Europe and the OECD exists and open to all nations.
Tax treaties tend to reduce taxes of one treaty country for residents of the other treaty country in
order to reduce double taxation on the same income. The provisions and goals vary highly; very
few tax treaties are alike.
Generally, tax treaties, including the one which Timor-Leste has entered into with Portugal,
perform the following functions:


define which taxes are covered and who is a resident and eligible for benefits,



reduce the amounts of tax withheld from interest, dividends, and royalties paid by a
resident of one country to residents of the other country,



limit tax of one country on business income of a resident of the other country to that
income from a permanent establishment in the first country,



define circumstances in which income of individuals resident in one country will be taxed
in the other country, including salary, self-employment, pension, and other income,



provide for exemption of certain types of organizations or individuals, and



provide procedural frameworks for enforcement and dispute resolution.

The stated goals for entering into a treaty often include reduction of double taxation, eliminating
tax evasion, and encouraging cross-border trade efficiency. It is generally accepted that tax
treaties improve certainty for taxpayers and tax authorities in their international dealings.

Several governments and organizations have proposed model treaties to use as starting points in
their own negotiations. The Organisation for Economic Co-operation and Development (OECD)
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model treaty is often used as such a starting point. The OECD members have from time to time
agreed on various provisions of the model treaty, and the official commentary and member
comments thereon serve as a guidance as to interpretation by each member country. Similarly,
the United Nations has a model income tax convention prototype which it has suggested for use
by developing countries.
In general, the benefits of tax treaties are available only to persons who are residents of one of
the treaty countries. In most cases, a resident of a country is any person that is subject to tax
under the domestic laws of that country by reason of domicile, residence, place of incorporation,
or similar criteria.
Generally, individuals are considered resident under a tax treaty and subject to taxation where
they maintain their primary place of abode. However, residence for treaty purposes extends well
beyond the narrow scope of primary place of abode. For example, many countries also treat
persons spending more than a fixed number of days in the country as residents.[9] The United
States includes citizens and green card holders, wherever living, as subject to taxation, and
therefore as residents for tax treaty purposes. Because residence is defined so broadly, most
treaties recognize that a person could meet the definition of residence in more than one
jurisdiction (i.e., "dual residence") and provide a “tie breaker” clause.
Such clauses typically have a hierarchy of three to five tests for resolving multiple residency,
typically including permanent abode as a major factor. Tax residency rarely impacts citizenship
or permanent resident status, though certain residency statuses under a country's immigration law
may influence tax residency.
Entities may be considered resident based on their country of seat of management, their country
of organization, or other factors. The criteria are often specified in a treaty, which may enhance
or override local law. It is possible under most treaties for an entity to be resident in both
countries, particularly where a treaty is between two countries that use different standards for
residence under their domestic law. Some treaties provide “tie breaker” rules for entity
residency, some do not. Residency is irrelevant in the case of some entities and/or types of
income, as members of the entity rather than the entity are subject to tax

In the context of the TBUCA Regulations, a non-resident who does not have the type of income
as described in Section 5.5 (a), (c), (d), (e), (f), (h) or (i), but is nevertheless deriving income
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from operating through a permanent establishment, in connection with JPDA 03-12 and JPDA
03-13, will be deemed to have Timor-Leste source income.
Two other concepts are worth mentioning on the subject of “Applicable Laws” of the TBUCA
Regulations. While the TBUCA Regulations may provide specific regulations as interpretation
of the TBUCA tax law, and incorporate by reference other relevant tax statutes (such as the
Indonesian Law on Income Tax), taxpayers should expect that the tax administration of TimorLeste will take the approach which will most effectively enforce its tax laws and regulations, and
if necessary, may recognize substance over form, if it is discovered that the formal arrangements
of the taxpayer(s) are in fact artificial and have no economic substance, and that the adoption of
such formal arrangements is merely an attempt to frustrate the purpose of the Timor-Leste laws.
By extension, the corporate law doctrine of “lifting the veil” may equally be extended to tax
arrangements between related taxpayers where necessary to prevent the circumvention of the
applicable Timor-Leste tax laws. Both principles have been applied in the past by the TimorLeste tax administration to matters connected with capital gains under Article 11 (Alienation of
property) of Annex G to the Timor Sea Treaty and in cases of transfer pricing arrangements
between related parties.

Section 6
Reserve for Deactivation Costs Expenditure
Under the Regulations, a Contractor may claim a deduction for the annual amount transferred to
a reserve meant to deactivate a petroleum project. The amount of the deduction is calculated in
accordance with a prescribed formula. However, in order for the reserve amount to be legally
taken as a deduction on the Contractor’s income tax return, there must first be an “authorization”
obtained in writing from the Designated Authority.

Section 6 of TBUCA Regulations provides that for the purposes of computing the taxable
income for a tax year, a Contractor may deduct the annual amount transferred to a reserve
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established to deactivate a petroleum project against the gross income arising from the
petroleum project.
The annual amount transferred to a reserve for a tax year and allowable as deduction for a tax
year under Sections 4 of the Taxation of Bayu-Undan Contractors Act and 6.1 of the present
Regulations, is the amount determined for that year under a Petroleum Agreement and arising
from the Total Deactivation Costs agreed upon between the Designated Authority and the
Contractor or Contractors.

It is emphasized that, as a condition precedent to the tax deductibility of Deactivation Cost, a
Contractor is required to exhibit a copy of the approval granted by the Designated Authority to
the annual tax return submitted to the Commissioner and in which a claim is made for such
deduction against the taxable income and or Additional Petroleum Tax. If a taxpayer’s deduction
amount for the Deactivation Costs exceeds the amount “Overall Deactivation Costs
Approved”, the amount of the excess shall be includible in the gross income of the Contractor in
the tax year in which the excess occurs.

Under the Regulations, it is provided that the amount of Deactivation Cost deductible in a current
tax year shall be calculated on the basis of the formula prescribed under Section 4(2) of TBUCA.
Section 4(2) of TBUCA’s formula is as follows:
A deduction is not allowed for any decommissioning expenditure incurred by a
Contractor in a fiscal year (referred to as the “current fiscal year”) except to the extent
that the total amount of decommissioning expenditure incurred by the Contractor in the
current fiscal year and previous fiscal years exceeds the amount calculated according to
the following formula:
(A + B) - C
Where:
A is the total amount allowed to the Contractor as a deduction
under sub- article 1 in the current fiscal year and previous fiscal
years;
B is the total amount allowed to the Contractor as a deduction
under this sub-article in previous fiscal years; and
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C is the total amount included in the Contractor’s taxable income
in the current fiscal year and previous fiscal years pursuant to subarticle 5
Therefore, the formula can be expressed as:
Decommissioning Expense Deductible =
{[Annual amount transferred to reserve to deactivate oil project] + [ Deduction amount allowed
in previous years]} - [Amount included in taxable income in current year, i.e. amount exceeding
“Overall Deactivated Costs Approved”]

Example (Reserve for Deactivation Costs Expenditure )
ESP Ltd, Contractor, relying on a Deactivation plan approved in writing and in advance of the
current tax year by the Designated Authority for the sum of $500 million as the Overall
Deactivated Cost Approved. The approved Deactivation plan is for a fixed 10 year period and
deductible ratably in the sum of sum of $50 million per year. In preparing its 2012 Timor-Leste
income tax return, ESP Ltd deducted US$50m and exhibited a copy of the plan
Decommissioning Cost Reserve approved by the Designated Authority. The Timor-Leste tax
administration will in all likelihood allow the DCR tax deduction in the sum of $50 million as
claimed by ESP Ltd.

Example ( Reserve for Deactivation Costs Expenditure )
If the other hand ESP Ltd merely relies on a proposal submitted to the Designated Authority and
without any prior approval in writing by the Designated Authority or the approved Deactivation
Costs was not exhibited to the tax return, the Timor-Leste tax administration will mostly reverse
the deduction claimed by ESP Ltd for the 2012 tax year.

Example (Reserve for Decommissioning Costs Expenditure )
Company T, a Contractor, relying on a Deactivation plan approved in writing and in advance of
the current tax year by the Designated Authority for the sum of $500 million. The approved
Decommissioning plan is for a fixed 10 year period and deductible ratably in the sum of
transferred the sum of $50 million per year. Assume further that following the formula
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prescribed in Section 4 of the TBUCA, the taxpayer calculated its allowable Deactivation Cost
deduction to be $55 million for the 2013 tax year. The Timor-Leste tax administration will only
allow the sum of $50 million as computed under the approved plan and the excess ($5 million)
will be added to the 2013 gross income of Company T.

.
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Section 7
Depreciation
7.1
Depreciation in general.
Generally, when a taxpayer buys a business asset that has a useful life of more than one year, the
cost is usually required to be capitalized and recovered through depreciation deductions under
most tax systems. On the other hand, the cost of assets with a useful life of less than one year is
deducted as an expense in the tax year that their cost is incurred.
The cost of an improvement that increases the value of a property or makes it more useful, or
lengthens the useful life is generally required to be capitalized and depreciated.
The tax theory or policy behind depreciation is that if a business could reduce one year’s gross
income by an expense deduction for the total cost of an item that is used by the business for a
number of years, the result would be an understatement of net income during the years that the
asset is in use. Accordingly, in order to accurately determine the net income of a business on a
year-by-year basis, the cost must be allocated (i.e. depreciated) over the number of years that the
asset will be considered used in the taxpayer’s business. The covered period (i.e. the “tax life” of
the asset) is referred to as the “recovery” or “depreciation” period. The length of the “tax life” is
usually contained in the tax law or the underlying regulations.
For income tax purposes, a depreciable property is a property that is:
1. Is used in business or for the production of income;
2. has a useful life that is longer than a year, and
3. is something that wears out, decays, become obsolete, or less value from usage or natural
causes.
Examples of depreciable property are automobiles, machines, and building (but not the land
upon which the building is erected).
Amortization is similar conceptually to depreciation but applies only to intangible assets, such
as software, patent, copyrights and trademarks.
The deduction for depletion is comparable to depreciation, except that the concept of depletion
applies only to natural resources, such as oil and gas wells, mines, standing timber and
geothermal deposits. The underlying theory of the concept of depletion is that the value of the
property is declining as the natural resources is extracted or sold.
In consideration of the principle of the proper matching of income and expenses, the concept of
depreciation and amortization are adopted within the generally accepted accounting principles
(GAAP) in use in most modern economies. Depreciation is used as the basis to allocate the
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historical cost of an asset over its useful life in order to conform with the idea that the earnings of
an economic entity is matched accordingly with relative expenses including the wear and tear of
the assets used in production, operations and other administrative purposes.

Thus, in measuring these fixed expenses, there are certain elements that should be taken into
consideration namely historical cost, estimated useful life and residual or salvage value.
Historical cost pertains to the purchase price of the asset while residual or salvage value is the
expected value of the asset after its estimated usage. Likewise, estimated useful life is the time
period wherein the asset is deemed economically beneficial for the economic entity.
Depreciation is the systematic allocation of a tangible's asset historical cost less its expected
residual or salvage value over its estimated useful life.
Depreciation can be measured using a variety of methods the most basic of which is the straight
line method. The straight line method is the simple equal allocation of the depreciable amount
over the useful life. While there are other alternative methods of calculating depreciation, the
TBUCA regulations adopt the straight line method of depreciation only.

Straight-line depreciation. If straight-line depreciation is used, an asset's annual depreciation
expense is calculated by dividing the asset's depreciable cost by the number of years in the asset's
useful life.

Another way to describe this calculation is to say that the asset's depreciable cost is multiplied by
the straight-line rate, which equals one divided by the number of years in the asset's useful life.
Calculating Straight-Line Depreciation
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Suppose a company purchases a $90,000 truck and expects the truck to have a salvage value of
$10,000 after four years. The depreciable cost of the truck is $80,000 ($90,000 – $10,000), and
the asset's annual depreciation expense using straight-line depreciation is $20,000 ($80,000 ÷ 4).
Cost

$90,000

Less: Salvage Value (10,000)
Depreciable Cost

$80,000

The following table summarizes the application of straight-line depreciation during the truck's
five-year useful life.
Straight-Line Depreciation
Depreciable Cost
Cost

$90,000

Year 1 25% × $80,000

= $20,000 $20,000 70,000

Year 2 25% × 80,000

= 20,000

40,000

50,000

Year 3 25% × 80,000

= 20,000

60,000

30,000

Year 4 25% × 80,000

= 20,000

80,000

10,000

At the end of year four, the $80,000 shown as accumulated depreciation equals the asset's
depreciable cost, and the $10,000 net book value represents its estimated salvage value.
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To record depreciation expense on the truck each year, the company debits depreciation
expense–vehicles for $20,000 and credits accumulated depreciation–vehicles for $20,000.

Under Section 7.1 depreciation deductions are permissible only when the Contractor is the legal
and titled owner of the asset, and the asset is in furtherance of the business activities of the
taxpayer and exclusively in connection with a petroleum project. This means that the tangible
asset has to be legally owned by the Contractor, with the incidents of legal ownership property
include the following.

Generally speaking, incidents of ownership for purposes of the TBUCA Regulations include the
following characteristics:
The Contractor possesses the following:
Legal title to the property.
Legal obligation to pay for the property.
Responsibility to pay maintenance and operating expenses.
Duty to pay any taxes on the property.
Risk of loss if the property is destroyed, condemned, or diminished in value through
obsolescence or exhaustion

If an asset is used for more than one petroleum project, then the cost basis of the asset cannot be
depreciated for just one project, but should be prorated among the various projects.

(a) Reasonable allowance.
The Regulations provides that a reasonable allowance for the exhaustion, wear and tear, and
obsolescence of property held by the taxpayer for the production of income shall be allowed as a
depreciation deduction. The allowance is that amount which should be set aside for the taxable
year in accordance with a reasonably consistent plan so that the aggregate of the amounts set
aside, plus the salvage value, will, at the end of the estimated useful life of the depreciable
property, equal the cost or other basis of the property as provided in Section 7. An asset shall not
be depreciated below a reasonable salvage value under any method of computing depreciation.
The allowance shall not reflect amounts representing a mere reduction in market value.
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(b) Useful life.
For the purpose of Section 7 the estimated useful life of an asset is not necessarily the useful life
inherent in the asset but is the period over which the asset may reasonably be expected to be
useful to the taxpayer in the production of his income. This period shall be determined by
reference to his experience with similar property taking into account present conditions and
probable future developments. Some of the factors to be considered in determining this period
are (1) wear and tear and decay or decline from natural causes, (2) the normal progress of the art,
economic changes, inventions, and current developments within the industry and the taxpayer's
trade or business, (3) the climatic and other local conditions peculiar to the taxpayer's trade or
business, and (4) the taxpayer's policy as to repairs, renewals, and replacements. Salvage value is
not a factor for the purpose of determining useful life. If the taxpayer's experience is inadequate,
the general experience in the industry may be used until such time as the taxpayer's own
experience forms an adequate basis for making the determination. The estimated remaining
useful life may be subject to modification by reason of conditions known to exist at the end of
the taxable year and shall be redetermined when necessary regardless of the method of
computing depreciation. However, estimated remaining useful life shall be redetermined only
when the change in the useful life is significant and there is a clear and convincing basis for the
redetermination

(c) Salvage.
(1) Salvage value is the amount (determined at the time of acquisition) which is estimated will
be realizable upon sale or other disposition of an asset when it is no longer useful in the
taxpayer's trade or business or in the production of his income and is to be retired from service
by the taxpayer. Salvage value shall not be changed at any time after the determination made at
the time of acquisition merely because of changes in price levels. However, if there is a
redetermination of useful life under the rules of paragraph (b) of this section, salvage value may
be redetermined based upon facts known at the time of such redetermination of useful life.
Salvage, when reduced by the cost of removal, is referred to as net salvage. The time at which an
asset is retired from service may vary according to the policy of the taxpayer. If the taxpayer's
policy is to dispose of assets which are still in good operating condition, the salvage value may
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represent a relatively large proportion of the original basis of the asset. However, if the taxpayer
customarily uses an asset until its inherent useful life has been substantially exhausted, salvage
value may represent no more than junk value. Salvage value must be taken into account in
determining the depreciation deduction either by a reduction of the amount subject to
depreciation or by a reduction in the rate of depreciation, but in no event shall an asset (or an
account) be depreciated below a reasonable salvage value. The taxpayer may use either salvage
or net salvage in determining depreciation allowances but such practice must be consistently
followed and the treatment of the costs of removal must be consistent with the practice adopted.
When an asset is retired or disposed of, appropriate adjustments shall be made in the asset and
depreciation reserve accounts. For example, the amount of the salvage adjusted for the costs of
removal may be credited to the depreciation reserve.

7.2
For purposes of Section 7.2, costs which are incurred for acquisition, construction, installations,
improvements and repairs which enhance the value of assets with a use life of over one year are
to be capitalized and depreciated.

7.3
For depreciation purposes, under the TBUCA Regulations, tangible assets are divided into two
classes:
(a) properties with use life of 1 to 4 years
(b) properties with use life of over 4 years

7.4
The following example illustrates the application of Section 7.4

A tangible asset which is used exclusively for petroleum project was purchased at a cost of
$120,000, and the useful life is estimated to be five (5) years, and the salvage value is $20,000.

Depreciation cost basis of the asset is: $100,000 = A
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Applicable depreciation rate prescribed in paragraph 7.3 is 20% = B

The depreciation for a full year of use of the asset is: A x B = $100,000 x 20% = $20,000

7.5.1
In the year 2013, the first production commences on August 1, 2013.

Therefore, the number of days from the date of first production until the end of the tax year is
163 days (for the months of August, September, October, November and December 2013), so
that B = 163

The total number of days in the year is 365 = C

Therefore, for the year of first production, the depreciation allowable would be:

A x B/C
A is the amount determined for a full year of depreciation, as explained under 7.4 above =
$20,000
B = 163
C = 365
Therefore, the depreciation for the 2013 year (when production first commences) is:
$20,000 x 163/365 = $8,932
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Section 8
Amortisation
In the context of the TBUCA Regulations, for costs incurred in the exploration and development
stage of oil and gas property, and which are not for the acquisition of tangible property, such
costs are categorized as the creation of “intangible asset”. Then, the “intangible asset” is
classified into four possible “use life” classifications, and the cost of the asset will then be
amortized on a straight line basis, over the assigned use life scheme under TBUCA Regulations
Section 18.. In a sense, this is very similar to the treatment of tangible property

Conceptually then, the rationale for having the amortization for the costs identified as for
intangible assets is similar to that of depreciation. Amortisation is necessary in consideration of
the principle of the proper matching of income and expenses, the concept of amortization is
adopted within the generally accepted accounting principles (GAAP) in use in most parts of the
world. Amortisation is used as the basis to allocate the historical cost of an intangible asset over
its useful life in order to conform with the idea that the earnings of an economic entity is
matched accordingly with relative expenses used in production, operations and other
administrative purposes.

Intangible property which is subject to amortization must be property held either for use in a
trade, business, or for the production of income. Because intangible assets may not necessarily
be subject to “wear and tear”, it is therefore purely an accounting concept adopted for the
purpose of approximately matching income to the gradual write down of an intangible asset – in
this case, the costs incurred for the exploration and development of the oil / gas well(s) .

Start-up expenditure
For amortization as it relates to start-up expenses for a new business or activity. Start-up
expenditures are defined as investigatory expenses incurred prior to commencing a business (in
this case the production of income when and oil / gas well has started successfully to produce the
oil / gas output) which would have been deducted had it been paid or incurred when the taxpayer
was already engaged in the trade or business activity.
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8.1
The costs of determining the existence, location, extent, or quality of any mineral deposit are
ordinarily capital expenditures. The costs of developing oil, gas, or geothermal wells are capital
expenditures. You can usually recover them through amortization.

For costs incurred in respect of petroleum activities, other than the acquisition of tangible assets,
are considered to be “intangibles”. Intangibles are to be amortized in accordance to the
provisions of Section 8.

For purposes of Section 8, intangibles assets include those costs incurred in the following
activities: (a) exploration, (b) development and (c) those expenses which are incurred for other
than acquisition of tangible assets and which have a use life of one or more years.

Examples of exploration costs are:


costs of topographical, geological, and geophysical studies, , and salaries and other
expenses of geologists, geophysical crews, and others conducting those studies



Geological and geophysical costs



Wages and related payroll costs in exploration activities



Legal and professional expenses

Examples of development costs are:


Costs to gain access to and prepare well locations for drilling, including surveying well
locations



Drill and equip development wells, development-type stratigraphic test wells



Acquire, construct, and install production facilities



Interest expense incurred on financing of construction



Wages and related payroll costs in development activities



Legal and professional expenses
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8.2
For amortization purposes, intangible assets are divided into two classes:
(a)

intangible assets with use life of 1 to 4 years

(b)

intangible assets with use life of over 4 years

8.3
The following example illustrates the application of Section 8.3

Example
In the course of exploration of an oil well, intangible asset costs which were incurred exclusively
for a petroleum project was amounted to $ 300,000, and the useful life is estimated to be three
(3) years

Cost of the intangible asset is: $300,000 = A

Applicable amortization rate prescribed in paragraph 8.3 is 25% = B

The amortization for a full year of use of the intangible asset is: A x B = $300,000 x 25% =
$75,000

8.4
Example
Continuing the same facts as in the Example under 8.3 above, and that in the year 2013, the first
production commences on June 1, 2013.

Therefore, the number of days from the date of first production until the end of the tax year is
214 days (for the months of June, July, August, September, October, November and December
2013), so that B = 214

The total number of days in the year is 365 = C
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Therefore, for the year of first production, the depreciation allowable would be:

A x B/C
A is the amount determined for a full year of depreciation, as explained under 8.3 above =
$75,000
B = 214
C = 365
Therefore, the depreciation for the 2013 year (when production first commences) is:
$75,000 x 214/365 = $43,973

8.5
If the costs incurred for intangible costs had occurred before the first production date, the
deduction for the amortization costs for tax purposes cannot begin until after the date of first
production. For example, if the costs in the example in 8.4 above were incurred during the year
2012 in the amount of $300,000, but the first production commences on June 1 2013, no
deduction would be allowed for amortization for the 2012 tax year. A deduction of amortization
for the intangible costs will only be allowed beginning for the year 2013, and as computed on a
pro-rated basis as explained in 8.4 above.
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Section 10
Inventory
Introduction
The use of inventories at the start and close of each year is required in most every case where
production, purchase or sale of merchandise is an income-producing event or factor. Inventories
are required to be used where necessary to clearly reflect income and must conform to the best
practices in the industry or trade of the affected taxpayers22.
The term inventory is used to designate the aggregate of those items of tangible personal
property which (1) are held for sale in the ordinary course of business, (2) are in process of
production for such sale, or (3) are to be currently consumed in the production of goods or
services to be available for sale.
Depending on the nature of the company’s operations, inventories can include raw production
materials, work in process, finished goods, and/or merchandise inventory. In accounting for the
goods in the inventory at any point of time, the major objective is the matching of appropriate
costs against revenues in order that there may be a proper determination of the realized income.
Thus, the inventory at any given date is the balance of costs applicable to goods on hand
remaining after the matching of absorbed costs with concurrent revenues. This balance is
appropriately carried to future periods provided it does not exceed an amount properly
chargeable against the revenues expected to be obtained from ultimate disposition of the goods
carried forward. In practice, this balance is determined by the process of pricing the articles
comprised in the inventory.
The primary basis of accounting for inventories is cost, which has been defined generally as the
price paid or consideration given to acquire an asset. As applied to inventories, cost means in
principle the sum of the applicable expenditures and charges directly or indirectly incurred in
bringing an article to its existing condition and location. Gross profit from business operation is
calculated by subtracting from receipts the cost of goods sold. The cost of goods sold is

22

Section 10.1(a) and (b) of TBUCA Regulations.
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determined by adding the inventory at the beginning of the year to the cost of goods purchased or
produced during the year and subtracting from this total the inventory at the end of the year.
The use of accrual basis and inventories more clearly reflects the income of a single accounting
period through recognition of unsold goods on hand at the beginning and end of each tax year.
An inventory is an itemized list, with valuations of good held for sale or consumption during
manufacturing or merchandising business. Taxpayers are required to clearly verify the amount of
items in the inventory by physical count of the items as of the last day of the year. Taxpayers
may also use estimates of inventory shrinkage that are confirmed by physical count after yearend if the taxpayer normally does a physical inventory count at each location on a regular and
consistent basis and the taxpayer makes proper adjustments to such inventories and to its
estimating methods to the extent such estimates are greater than or less than the actual shrinkage.
The balance in this account is also affected by accounting methods. In order to correctly match
revenue to expenses, it is necessary to have an accounting methodology which can track the costs
of inventory, as costs of the company are incurred to procure or produce the merchandise, which
is then eventually sold to the customer at a profit. However, in recognition of the fact that a
company may not sell all of its merchandise produced within a single accounting period, and that
some of the finished products can still remain on hand at the end of the accounting period (for
example, oil or gas which have been extracted from wells, but which are not yet sold within the
same year in which the products have been extracted).
Accounting standards permit various acceptable inventory measurement methods, including lastin-first-out (LIFO), first-in-first-out (FIFO), weighted average, and specific identification. An
inventory must conform to the best accounting practice in the particular trade or business and it
must clearly reflect income. As a rule of thumb, an inventory method selected under the best
accounting practice, that can be used in a balance sheet showing the financial position of the
taxpayer will generally be regarded as clearly reflecting income by the Timor-Leste tax
administration.
The term inventory is used to designate the aggregate of those items of tangible personal
property which (1) are held for sale in the ordinary course of business, (2) are in process of
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production for such sale, or (3) are to be currently consumed in the production of goods or
services to be available for sale.
In accounting for the goods in the inventory at any point of time, the major objective is the
matching of appropriate costs against revenues in order that there may be a proper determination
of the realized income. Thus, the inventory at any given date is the balance of costs applicable to
goods on hand remaining after the matching of absorbed costs with concurrent revenues. This
balance is appropriately carried to future periods provided it does not exceed an amount properly
chargeable against the revenues expected to be obtained from ultimate disposition of the goods
carried forward. In practice, this balance is determined by the process of pricing the articles
comprised in the inventory.
The primary basis of accounting for inventories is cost, which has been defined generally as the
price paid or consideration given to acquire an asset. As applied to inventories, cost means in
principle the sum of the applicable expenditures and charges directly or indirectly incurred in
bringing an article to its existing condition and location.
The balance in this account is also affected by accounting methods. In order to correctly match
revenue to expenses, it is necessary to have an accounting methodology which can track the costs
of inventory, as costs of the company are incurred to procure or produce the merchandise, which
is then eventually sold to the customer at a profit. However, in recognition of the fact that a
company may not sell all of its merchandise produced within a single accounting period, and that
some of the finished products can still remain on hand at the end of the accounting period (for
example, oil or gas which have been extracted from wells, but which are not yet sold within the
same year in which the products have been extracted)
Accounting standards permit various acceptable inventory measurement methods, including lastin-first-out (LIFO), first-in-first-out (FIFO), weighted average, and specific identification.
Specific identification has been used most frequently for inventories in which the separate items
are distinct and have a high cost, because the benefit to be gained from tracking these individual
items is high. For lower-cost items in inventory, the value of such specific tracking is low
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unless a company is using sufficiently sophisticated databases that allow detailed inventory
tracking to be readily accomplished.
Even if a company uses sophisticated technology to control inventory, the accounting measures
do not have to reflect precise physical flows, as would occur using specific identification. Rather,
the LIFO, FIFO, and weighted average methods refer to assumptions that are made about the
flow of inventory through the company. Using LIFO, the costs of the oldest inventory are
maintained on the balance sheet under the assumption that the most recently acquired inventory
is sold first. Using FIFO, the company assumes that the first goods sold are the oldest and the
most recently acquired items remain in inventory on the balance sheet. The weighted average
method uses average costs over the reporting period to calculate the inventory balance. The
effect of accounting choices on the income statement and balance sheet is presented below. The
LIFO method has been excluded as a method which should be used under the IFRS
(International Financial Reporting Standards), and the TBUCA Regulations has also accordingly
excluded the use of the LIFO method for taxation purposes.

10.2
Under the TBUCA Regulations, inventories are to be valued at cost or market, whichever is
lower. Where inventories are valued at cost by the taxpayer, then the cost shall be determined
using the absorption-cost method. See 10.3 below for explanation of the absorption-cost method.
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The designation under the TBUCA Regulations of the principle as the accounting valuation
method for inventory of “lower of cost or market” (“LCM”) is a recognition of the conservatism
principle widely followed by principle economies of the world. In this method the term "market"
includes both the market in which the company purchases its merchandise as well as the market
in which it sells its merchandise. The lower of cost or market rule as the lower of cost or
replacement cost–with certain limitations placed on the replacement cost amount.
As used in the phrase lower of cost or market, the term market means current replacement cost
(by purchase or by reproduction, as the case may be) except that:

(3) Market should not exceed the net realizable value (i.e., estimated selling price in the ordinary
course of business less reasonably predictable costs of completion and disposal); and

(4) Market should not be less than net realizable value reduced by an allowance for an
approximately normal profit margin.
Depending on the character and composition of the inventory, the rule of cost or market,
whichever is lower may properly be applied either directly to each item or to the total of the
inventory (or, in some cases, to the total of the components of each major category). The method
should be that which most clearly reflects periodic income.
10.2.2
Inventory Costing Methods
Under the TBUCA Regulations, the taxpayer has a choice of the following inventory accounting
methods:
d. Specific identification
e. First in First Out (FIFO)
f. Weighted average
If a taxpayer (Contractor) is able to specifically identify particular items of inventory, it may do
so and use the first method: specific identification. However, if the taxpayer is unable to
specifically identify the inventory units then either the FIFO (first-in-first-out) method or the
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weighted average cost method may be used to compute the cost of inventory at the end of a tax
period.

The Specific Identification Method
Overview
The specific identification method is the tracking and costing of inventory based on the
movement of specific, identifiable inventory items in and out of stock. This method is applicable
when individual items can be clearly identified, such as with a serial number, stamped receipt
date, or RFID tag.

Specific Identification Method Requirements
The principle requirements of a specific identification tracking system are:
Be able to track each inventory item individually. The easiest method is a durable metal or paper
label that contains a serial number. Alternatively, a radio frequency identification tag can contain
a unique number that identifies the product.
Be able to track the cost of each item individually. The accounting system should clearly identify
the cost of each purchased item, and associate it with a unique identification number.
Be able to relieve inventory for the specific cost associated with an inventory item when it is
sold.

These requirements can be achieved with a simple accounting system, possibly just an electronic
spreadsheet, which makes it applicable to smaller businesses.

The specific identification method introduces a high degree of accuracy to the cost of inventory,
since the exact cost at which something was purchased can be recorded in the inventory records,
and charged to the cost of goods sold when the related item is sold.

However, this method is not widely used, because there are few purchased products that are
clearly identified in a company's accounting records with a unique identification code. Thus, it is
typically restricted to unique, high-value items for which such differentiation is needed.
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Most organizations instead sell products that are essentially interchangeable, and so are more
likely to use a FIFO, LIFO, weighted average, or similar system.

It is also very time-consuming to track inventory on an individual unit basis, which restricts its
use to smaller inventory quantities.

FIFO (first-in-first-out) Inventory method
Overview of the First-in, First-out Method
The first in, first out (FIFO) method of inventory valuation operates under the assumption that
the first goods purchased are also the first goods sold. In most companies, this accounting
assumption closely matches the actual flow of goods, and so is considered the most theoretically
correct inventory valuation method.

Under the FIFO method, the earliest goods purchased are the first ones removed from the
inventory account. This results in the remaining items in inventory being accounted for at the
most recently incurred costs, so that the inventory asset recorded on the balance sheet contains
costs quite close to the most recent costs that could be obtained in the marketplace. Conversely,
this method also results in older historical costs being matched against current revenues and
recorded in the cost of goods sold, so the gross margin does not necessarily reflect a proper
matching of revenues and costs.
The FIFO method is allowed under both Generally Accepted Accounting Principles and
International Financial Reporting Standards. The FIFO method provides the same results under
either the periodic or perpetual inventory system.
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Example 1 (First-in, First-out Method)
M Corporation decides to use the FIFO method for the month of January. During that month, it
records the following transactions:
Quantity

Actual

Actual

Change

Unit Cost

Total Cost

+100

$210

$21,000

280

42,000

300

15,000

Sale

-75

Purchase (layer 2)

+150

Sale

-100

Purchase (layer 3)

+50

Ending inventory

= 125

The cost of goods sold in units is calculated as:
100 Beginning inventory + 200 Purchased – 125 Ending inventory = 175 Units
M’s controller uses the information in the preceding table to calculate the cost of goods sold for
January, as well as the cost of the inventory balance as of the end of January.
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Units

Unit Cost

Total Cost

FIFO layer 1

100

$210

$21,000

FIFO layer 2

75

280

21,000

Cost of goods sold

175

$42,000

Ending inventory
FIFO layer 2

75

280

$21,000

FIFO layer 3

50

300

15,000

125

$36,000

Thus, the first FIFO layer, which was the beginning inventory layer, is completely used up
during the month, as well as half of Layer 2, leaving half of Layer 2 and all of Layer 3 to be the
sole components of the ending inventory.
Note that the $42,000 cost of goods sold and $36,000 ending inventory equals the $78,000
combined total of beginning inventory and purchases during the month

With first-in, first-out, the oldest cost (i.e., the first in) is matched against revenue and assigned
to cost of goods sold. Conversely, the most recent purchases are assigned to units in ending
inventory.
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Example 2 (First-in, First-out Method)

The following information is used to calculate the value of inventory on hand at the end of the
tax year on December 31 and cost of goods sold during December in a FIFO inventory system
(using a “periodic costing system”).

Dec 1

Beginning Inventory

60 units @ $15.00 per unit

5

Production

140 units @ $15.50 per unit

14

Sale

190 units @ $19.00 per unit

27

Production

70 units @ $16.00 per unit

29

Sale

30 units @ $19.50 per unit

Computation of inventory costs
FIFO Periodic
Units Available for Sale

= 60 + 140 + 70

= 270

Units Sold

= 190 + 30

= 220

Units in Ending Inventory

= 270 − 220

Cost of Goods Sold

Units

Unit Cost

Total

Sales From Dec 1 Inventory

60

$15.00

$900

Sales From Dec 5 production

140

$15.50

$2,170

Sales From Dec 27 production

20

$16.00

$320

220

= 50

$3390

Ending Inventory

Units

Unit Cost

Total

Inventory From Dec 27 production

50

$16.00

$800
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Weighted Average Inventory method

The weighted-average method relies on average unit cost to calculate cost of units sold and
ending inventory. Average cost is determined by dividing total cost of goods available for sale
by total units available for sale.

When using the weighted average method, the cost of goods available for sale is divided by the
number of units available for sale, which yields the weighted-average cost per unit. In this
calculation, the cost of goods available for sale is the sum of beginning inventory and net
purchases. You then use this weighted-average figure to assign a cost to both ending inventory
and the cost of goods sold.
Weighted average costing is commonly used in situations where:


Inventory items are so intermingled that it is impossible to assign a specific cost to an
individual unit.



The accounting system is not sufficiently sophisticated to track FIFO inventory layers.



Inventory items are so commoditized (i.e., identical to each other) that there is no way to
assign a cost to an individual unit.

The net result of using weighted average costing is that the recorded amount of inventory on
hand represents a value somewhere between the oldest and newest units purchased into stock.
Similarly, the cost of goods sold will reflect a cost somewhere between that of the oldest and
newest units that were sold during the period.
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Example 1 (Weighted Average method)
M Corporation elects to use the weighted-average method for the month of May. During that
month, it records the following transactions:
Quantity

Actual

Actual

Change

Unit Cost

Total Cost

Beginning inventory

+150

$220

$33,000

Sale

-125

--

--

Purchase

+200

270

54,000

Sale

-150

--

--

Purchase

+100

290

29,000

Ending inventory

= 175

The actual total cost of all purchased or beginning inventory units in the preceding table is
$116,000 ($33,000 + $54,000 + $29,000). The total of all purchased or beginning inventory units
is 450 (150 beginning inventory + 300 purchased). The weighted average cost per unit is
therefore $257.78 ($116,000 ÷ 450 units.)
The ending inventory valuation is $45,112 (175 units × $257.78 weighted average cost), while
the cost of goods sold valuation is $70,890 (275 units × $257.78 weighted average cost). The
sum of these two amounts (less a rounding error) equals the $116,000 total actual cost of all
purchases and beginning inventory.
In the preceding example, if M Corporation used a perpetual inventory system to record its
inventory transactions, it would have to recompute the weighted average after every purchase.
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The following table uses the same information in the preceding example to show the
recomputations:

Units
on Hand
Beginning inventory

150

Purchases
$

Cost of
Sales

Inventory
Total
Cost

Inventory
MovingAverage
Unit Cost

--

$

--

$33,000

$220.00

Sale (125 units @ $220)

25

--

27,500

5,500

220.00

Purchase (200 units @

225

54,000

--

59,500

264.44

75

--

39,666

19,834

264.44

175

29,000

--

48,834

279.05

$270)
Sale (150 units @
$264.44)
Purchase (100 units @
$290)

Note that the cost of goods sold of $67,166 and the ending inventory balance of $48,834 equal
$116,000, which matches the total of the costs in the original example. Thus, the totals are the
same, but the moving weighted average calculation results in slight differences in the
apportionment of costs between the cost of goods sold and ending inventory.

Example 2 (Weighted Average Method)
The S Company incurred $306 for 270 units, producing an average cost of $1.13333 per unit
($306/270). The ending inventory consisted of 120 units, or $136 (120 X $1.13333 average price
per unit). The cost of goods sold was $170 (150 units X $1.13333 average price per unit).
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10.3
The full absorption costing method of inventory valuation costing is required under the
regulations, if inventories are valued at cost by the taxpayer.

Full absorption costing is a costing system which treats all costs of production as product costs,
regardless weather they are variable or fixed.
The theoretical justification for absorption costing is to adopt the matching principle for all
production costs. Fixed production overhead costs are only incurred with the expectation that the
resources represented by these costs will be used in the production of inventory. Hence, these
costs should be matched against the revenue generated from the sale of that inventory.
Absorption costing requires computing an overhead rate for applying all manufacturing
overhead to units produced during the period (or else two overhead rates, one for variable
manufacturing overhead and one for fixed manufacturing overhead; or else multiple overhead
rates if the company uses activity-based costing). There are important issues related to choosing
the denominator in the overhead rate for fixed manufacturing overhead.
The cost of a unit of product under full absorption costing method consists of direct materials,
direct labor and both variable and fixed overhead. Full absorption costing allocates a portion of
fixed manufacturing overhead cost to each unit of product, along with the variable manufacturing
cost.

Example (Full Absorption Costing Valuation method)
The M Company produces a product has the following cost structure.
Number of units produced 6,000
Variable costs per unit:
Direct materials $2
Direct labor $4
Variable manufacturing overhead $1
Variable selling and Administrative expenses $3
Fixed costs per year:
Fixed manufacturing overhead $30,000
Fixed selling and administrative expenses $10,000
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Computation of the unit product cost under full absorption costing method
Direct materials $2
Direct labor $4
Variable manufacturing overhead $1
-------Total variable production cost $7
Fixed manufacturing overhead $5
-------Unit product cost, as computed under the full absorption cost method = $12
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Section 11
Withholding Tax
A withholding tax, is a requirement of the Timor Leste government for the payer of an item of
income to withhold or deduct tax from the payment, and pay that tax to the Tax Administration
at the Ministry of Finance of the Timor Leste government.

In Timor-Leste, as in many other jurisdictions, withholding tax applies to specified categories of
income. Many jurisdictions also require withholding tax on payments of interest or dividends.
Governments use withholding tax as a means to combat tax evasion, and sometimes impose
additional withholding tax requirements if the recipient has been delinquent in filing tax returns,
or in industries where tax evasion is perceived to be common.

In certain cases, the withholding tax is treated as a payment on account of the recipient's final tax
liability. It may be refunded if it is determined, when a tax return is filed, that the recipient's tax
liability to the government which received the withholding tax is less than the tax withheld, or
additional tax may be due if it is determined that the recipient's tax liability is more than the
withholding tax. In some cases the withholding tax is treated as discharging the recipient's tax
liability, and no tax return or additional tax is required.

The substantive TBUCA Regulations on withholding tax requirements are as follows:

11.1 Royalty or similar payment paid to a resident taxpayer or permanent
establishment in respect of any petroleum project: 5.4 % (90% x 6.0% = 5.4%)

11.2 Royalties, rent, income connected with the use of property, compensation for
services, work and activities paid to a non-resident taxpayer other than a
permanent establishment in Timor-Leste and in respect of any petroleum project: 7.2%
(90% x 8% = 7.2% )

11.3 Compensation or remuneration paid to dependent non-resident employees, for
services connected with a petroleum : 18% (90% x 20% = 18%)
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11.4 Net income of a permanent establishment carrying on petroleum and natural gas
exploration (drilling) activities in respect of a petroleum project : 5.40% (90% x 6% =
5.4%)
= basis for the monthly tax installment payments prescribed under Section 25 of the Law
on Income Tax

11.5 Net income of a permanent establishment providing shipping or air transportation
services in respect of a petroleum 2.16% (90% x 2.4% = 2.16%)
= basis for the monthly tax installment payments prescribed under Section 25 of the Law
on Income Tax

The TBUCA Regulations withholding tax rates can be illustrated in the following table.

Type of Activity

Royalties to residents
or PE
Royalties to nonresidents (non- PE)
Compensation or
remuneration to
dependent nonresident employees
Net income of PE
Shipping or air
transportation services
of PE

TBUCA W/H tax rate

TBUCA W/H tax

Final Tax ?

(without 10%

rate (with 10%

Yes / No

reduction)

reduction)

6.0%

5.4%

No

8.0%

7.2%

Yes

20%

18%

Yes

6%

5.4%

No

2.4%

2.16%

No

11.1
Example
S Company, a Contractor at the Bayu-Undan field, has an agreement with T Company. Under
the agreement, T Company provides a license to S Company for a proprietary technology in oil
field operations. S Company pays a $2,000 monthly license fee to T Company for the use of the
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technology. T Company has an office in Dili, Timor Leste, and it is through the Dili office that T
Company entered into the agreement with S Company.

As the $2,000 monthly license fee paid by S to T is considered to be a royalty, and T is a resident
of Timor Leste for tax purposes, S has to withhold 5.4% ( being 6%d of 90%) of the gross
royalty amount of $2,000 paid to T as withholding tax, or $108 on a monthly basis.
11.2
Example
Using the same facts as the example in 11.1 above, except that T Company is a non-resident of
Timor Leste and does not have a permanent establishment (as defined under the definition of
“permanent establishment” in ETRS Public Ruling 2001-11, paragraph 6).

In this case, S has to withhold 7.2% (being 8% of 90%) of the gross royalty amount of $2,000
paid to T as withholding tax, or $144 on a monthly basis.

11.3
Example
The P Company is a sub-Contractor performing clean up services in the Bayu-Undan field. P
Company employed three (3) temporary employees working in Bayu-Undan for a period of four
(4) months, with each of the employees earning US$6,000 per month, totaling $18,000 for the
three employees for each of the four months. The three temporary employees are non-residents
of Timor-Leste for income tax purposes, under the definitions provided in Section 4 of the
TBUCA Regulations. (In other words, they were not present in Timor Leste for 183 days or more
during the tax year.)

P Company is required to withhold 18% on the compensation paid to each of the employees in
the amount $1,080 per month (18% x $6,000 = $1,080), aggregating $3,240 for the three
employees for each month. The withheld tax should be reported by the P Company on the
withholding tax forms and remitted to the Timor Leste NDPR on a monthly basis, for the four
months the employees were employed during the tax year.
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Example
Boston Engineering Service (BOSTON) was hired by a Contractor in the Bayu-Undan field to
plug an abandoned well, which BOSTON completed in 30 days. BOSTON is a non-resident of
Timor Leste for income taxes, under the definitions provided in Section 4 of the TBUCA
Regulations and does not have a permanent establishment in Timor Leste. (In other words,
BOSTON does not have a permanent establishment (“PE”) in Timor Leste, under the definition
of PE in ETRS Public Ruling 2001-11, paragraph 6.)
Under the contract (the original contract) Boston is to perform the work (plug an abandoned
well) using its employees who are non-residents of Timor Leste for the 30 days work period.
The Contractor also entered into a separate contract to reimburse expenses incurred by BOSTON
for additional work without any provision for a mark-up.
Under the original contract, the Contractor has to withhold tax at 7.2% (being 8% of 90% of the
gross amount) of the service fees paid by Contractor to BOSTON.
Under the additional separate contract, because there is no mark-up on the expenses being
invoiced by BOSTON, the amounts paid by the Contractor under this separate contract is not
subject to income tax withholding.
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Section 12
Obligations of a Person Withholding Tax From a Payment
In the Law on Income Tax and also TBUCA, there are various legal requirements for TimorLeste taxes to be withheld by the payor on gross income amount(s) owed to the recipient(s).
These are referred to as “withholding tax” obligations.
To properly discharge the withholding tax obligations under these tax regulations, the payor (that
is, including a Contractor or sub-Contractor) are required to:


Remit the tax withheld within fifteen (15) days after the month end (of the month that the
payment was made by the payor to the payment recipient)



The withheld tax is to be paid over to Timor-Leste Central Bank, crediting its Petroleum
Fund Account



Issue a “withholding tax notice” to the payment recipient, stating the following
information: (i) amount of the gross income amount owed to the recipient, (ii) tax
withheld from such gross income amount

To encourage prompt payment of withheld Timor-Leste taxes, the government of Timor-Leste
has adopted the “trust fund tax” concept, similar to that in many other countries, regarding the
withheld taxes. These taxes are called trust fund taxes because the payor are considered to hold
the money (the tax imposed on the gross amount of income owed and paid to the payment
recipient) in trust on behalf of the recipient and the Timor-Leste government until the payor
make a tax deposit in that amount with the Timor-Leste Central Bank. That is why, under the
Regulations, a Contractor or Subcontractor who fails to withhold tax in accordance with law is
personally liable to pay the amount of the tax which has not been withheld. Accordingly, the
payor (that is, the Contractor or Subcontractor, who is obligated to withhold tax ) is treated as an
“agent” of the Timor-Leste Tax Administration, to the extent of the taxes required to be
withheld. The Tax Administration takes the position that if a payment was made by a payor to a
recipient and the taxes were not withheld as required, then both the payor and recipient are held
jointly and severally liable for such unpaid taxes.
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Who Can Be Responsible for the Liability of Taxes which were required to be withheld, but
which were in fact not withheld?
The liability of taxes required to be withheld, but were in fact not withheld by the payor, can be
charged personally against any person who:
•Is responsible for collecting or paying withheld income and taxes, or for paying
collected taxes, and
•Negligently or willfully fails to collect or pay them.

A responsible person is a person or group of people who has the duty to perform and the power
to direct the collecting, accounting, and paying of the taxes. This person may be:
• An officer or an employee of a corporation,
• A member or employee of a partnership,
• A corporate director or shareholder,
• A member of a board of trustees of an organization,
• Another person with authority and control over funds to direct their disbursement,
• Another corporation or third party payer,
• Payment service providers (PSP), such as a payroll service company or a bookkeeping
company or responsible parties within a PSP
• Responsible parties within the common law employer (client of PSP/PEO).

For the liability to be imposed, it is sufficient that the responsible person:
• should have been aware of the outstanding taxes and
• either intentionally disregarded the law or was plainly indifferent to its requirements (no evil
intent or bad motive is required).

For example, using available funds to pay other creditors when the business is unable to pay the
withheld taxes is an indication of willfulness.
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Example ( Section 12 - Obligations of a Person Withholding Tax From a Payment )
Company J is a Subcontractor operating in the Bayu-Undan oilfield, through a permanent
establishment there. For the month of June 2013, Company J had a payroll compensation of
$80,000 with employees who are classified as dependent non-resident employees, for services
they provided. Under the applicable regulations, Company J is required to withhold 18% tax
(being 20% of 90% of the gross amount) on the $80,000 of payroll compensation, or $14,400.
Company J did in fact withhold $14,400 of taxes from their employees for June 2013, and paid
the employees $65,600 of net amount, after deducting the $14,400 of taxes imposed.

However, instead of remitting the $14,400 of withheld taxes to the Timor-Leste Central Bank,
Company J used the $14,400 to pay a company to purchase a jeep for the company’s general
manager, Mr. R Smith. It was the general manager who authorized this payment and was the one
who signed the check to pay for the jeep.

Under the Regulations, both Company J and R. Smith, the general manager are held responsible
for the liability of the $14,400 of withheld taxes. R. Smith, being a responsible person, is
personally liable for the $14,400 to the Government of Timor-Leste.
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Section 13
General
Deductibility- A taxpayer, whether a corporation, an individual, a partnership, a trust, or an
estate, generally, may deduct from gross income the ordinary and necessary expenses of carrying
on a trade or business that are paid or incurred in the tax year. However, a deduction is generally
not permissible for any expenditure that is capital in nature. An expense that adds to the value or
useful life of an asset is considered a capital expense.

The origin and character of an expense are usually the controlling factors in the determination of
whether an expense is deductible business expense or nondeductible personal expense. Whether
an expense is ordinary and necessary is based upon the facts and circumstances surrounding the
expense. The bright light or safe harbor adopted by the Timor-Leste tax administration is that an
expense is necessary it is appropriate and helpful to the taxpayer’s business.

In general, expenses deductible from gross income include the ordinary and necessary
expenditures directly connected with or pertaining to the taxpayer's trade or business. An
expense is ordinary if it is one that is common and expected in the particular business activity.
The cost of goods purchased for resale, with proper adjustment for opening and closing
inventories, is deducted from gross sales in computing gross income.
Among the items included in business expenses are management expenses, commissions, labor
(i.e. wages and salaries), supplies, incidental repairs, operating expenses of equipment used in
the trade or business, traveling expenses, advertising and other selling expenses, together with
insurance premiums against fire, storm, theft, accident, or other similar losses in the case of a
business, and rental for the use of business property. No such item shall be included in business
expenses, however, to the extent that it is used by the taxpayer in computing the cost of property
included in its inventory or used in determining the gain or loss basis of its plant, equipment, or
other property. Such costs and expenses incurred to acquire tangible property or intangible
property, such costs should be capitalized. See Sections 17 and 18 of the TBUCA Regulations.

216

EX. J 393

Case: 18-3662

Document: 003113121464

Page: 855

Date Filed: 12/31/2018

The full amount of the allowable deduction represents the total amount of ordinary and necessary
expenses in carrying on a business is deductible, even though such expenses exceed the gross
income derived during the taxable year from such business.
13.1
Non-Deductible Expenses in respect of Income Tax
Under TBUCA Regulations, in determining the taxable income of an income taxpayer, the
following types of payments cannot be deducted:

(a) distribution of profits such as dividends and by whatever name called or form;
(b) penalties of any kind, penal or administrative;
Explanation:
No deduction shall be allowed under section 162(a) for any fine or similar penalty paid to
any government agency, regardless if it is a government agency of Timor Leste or
the government of a foreign country.

Definition. For purposes of this section a fine or similar penalty includes an amount—

(i) Paid pursuant to conviction or a plea of guilty or nolo contendere for a crime
in a criminal proceeding;

(ii) Paid as a civil penalty imposed by any governmental agency, including
those imposed by the Tax Administration, Commissioner of Taxation, as
additions to tax and additional amounts and assessable penalties and interest, due
to the underpayment, or late payment of taxes

(c) excessive compensation paid by a legal person for work performed and paid to
shareholders or related parties as compensation;
(d) incentives, pension fund payments, and insurance premiums for personal interest and/or the
families of expatriate employees, management and shareholders;
(e) losses arising from a transaction with a related party where transactions were determined
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by the Commissioner not to be at arm’s-length;
(f) costs incurred for the benefit of a related party or shareholders;
(g) bad debts;
(h) exploration and development costs incurred before the commencement of commercial
production and which are required to be capitalized;


These costs should be capitalized as intangible costs (unless they relate to the
acquisition of tangible property), and then amortized under Regulations Section
18

(i) reserves, other than approved deactivation cost reserve under Section 4 of the Taxation of
Bayu-Undan Contractors Act;
(j) salaries paid to members of an association, limited or unlimited partnerships without share
capital;
(k) costs incurred by a Contractor and not in connection with a Contract Area as defined under
the relevant Production Sharing Contract;


The costs incurred by a Contractor or Subcontractor which relate to projects
outside of the JDPA are not deductible

(l) if an income taxpayer is required to withhold tax from a payment that is deductible as
necessary and ordinary business expense of the taxpayer, including payment of wages, the
deduction is not allowed until the taxpayer pays the withheld tax to the Tax
Administration;


For the regulations on the requirements and mechanics of payment of withholding
tax, please refer to Regulations Section 11 and 12.

(m) a fine or other monetary penalty imposed for violation of any law, rule or regulations; (n) a
bribe or any similar amount;
(o) an expenditure or loss incurred to the extent recoverable under a policy of insurance or
contract of indemnity;
(p) the acquisition costs of an asset having a useful life of more than one (1) year;
(q) payments made by a permanent establishment to a head office or related party as royalties or
other similar compensation in connection with property, patents or other similar rights;
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(r) compensation in connection with management services between related parties; (s) gifts,
donations, aid
(t) interest payments made by a permanent establishment to a head office or related party except
when connected with a debt or loan from a bank and directly connected with a petroleum project
in Timor-Leste and approved by the Designated Authority;
(u) the following payments made by permanent establishment to a head office or related party:

1) long-term corporate planning expenses;
2) policy making costs;
3) public and government relations costs
4) finance\treasury related expenses
5) advertising, donations, sponsorship;
6) entertaining expenses;
7) legal and other professional fees;
8) intra-group relations costs; and
9) any payments whatsoever failing to meet the requirements and conditions stipulated in
KEP-62
Example (Section 13 – Non-Deductible Expenses in respect of Income Tax)
Company X performs services in Timor-Leste, using the branch form, and is deemed to have a
PE (permanent establishment) in Timor-Leste. Based on financial statements as prepared by
Company X’s accountant (which, according to such accountant was prepared according to
generally accepted accounting principles [“GAAP”]), the PE generated a profit of US$65,000
for the tax year 2013. Upon review of the financial statements, it was discovered that one of the
expenses deducted was a US$150,000 “management fee” paid by the PE to the head office. Such
$150,000 management fee will be disallowed under Section 13(r), and because it is a disguised
profit payment to the head office under 13(a). Alternatively, it may be disallowed if instead of
operating as a branch, Company X organizes a separate subsidiary and that subsidiary operates in
Timor-Leste as a PE. If the requirements of Section 13(u)(9) are not met, the Timor-Leste Tax
Administration may reject the deduction.
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Example (Section 13 – Non-Deductible Expenses in respect of Income Tax)
Company D has filed its tax year 2013 tax return. Upon audit, it was determined by the
Commissioner of Taxation that certain of the Company D tax deductions on its tax return are not
deductible, and accordingly the Commissioner issued an assessment of underpayment of tax
against Company D, in the amount of US$1,000, plus an underpayment of tax penalty in the
amount of $250. Company D may not deduct the $250 tax penalty in the computation of its
taxable income for any of its tax periods, for purposes of tax returns to be filed with the
government of Timor Leste.
Example (Section 13 – Non-Deductible Expenses in respect of Income Tax)
A sub-Contractor with a PE in Timor-Leste Bayu-Undan provides oil well maintenance services
to a Contractor who is drilling oil under PSC JPDA 03-12. However, during the tax year 2013,
the Contractor’s employees were sent to perform services for a period of four (4) months to a
Contractor who is working under PSC JPDA 03-20 in the Greater Sunrise area. Accordingly, the
a portion (one third) of the compensation costs (salaries and wages, related payroll costs) of the
sub-Contractor should be computed and allocated outside of the costs used to compute its taxable
income for purposes of the TBUCA Regulations. In other words, one third of the compensation
expenses incurred by the sub-Contractor should be disallowed under TBUCA Regulations
Section 13.1(k).
Example (Section 13 – Non-Deductible Expenses in respect of Income Tax)
Company I has a PE in Timor Leste, and is providing services in Bayu-Undan oil field. During
the tax year 2013, it incurred a loss valued at US$500,000 in an accident. After submitting an
insurance claim to its insurance carrier company, the insurance company informed Company I
that it will likely reimburse Company I an amount of US$430,000 for its loss, however, the
reimbursement payment will only be paid to Company I in January 2014. Therefore, for the tax
year 2013 tax return, Company I will be able to deduct an amount of US$70,000 for its
accidental loss. The balance of the loss of $430,000 will be disallowed as a deduction, since that
amount should be recoverable by Company I from its insurance company.
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13A
Substantiation
Under the TBUCA Regulations, a trade or business expense will not qualify for deduction unless
the taxpayer is able to substantiate the expense. To substantiate a business deduction, the
taxpayer must possess proof of the amount of the payment and provide evidence establishing the
character of the expense.

Proof of Payment
There are several ways to establish that a payment was in fact made.
A canceled check can serve as proof of payment.
Also acceptable are account statements prepared by a financial institution that show:
A check clearance if the statement also indicates the check number, the amount of the check, the
date the check amount was posted to the account, and the name of the payee.
An electronic funds transfer if the statement also indicates the amount of the transfer, the date the
transfer was posted to the account, and the payee.
A credit card charge if the statement also shows the amount of the charge, the date of the charge,
and the payee.

In cases the taxpayer is unable to prove payment by providing a canceled check or an account
statement, the Tax Administration will generally require other evidence of payment of an
amount, such as the combination of an invoice marked “paid,” a check register or carbon copy of
the check, and an account statement showing the date, check number, and amount of the
expense.

Additional Requirements
The taxpayer will need more than proof of payment to establish an entitlement to a deduction for
a business expense. Receipts, charge slips, sales slips, signed invoices, payment
acknowledgments, check registers, and carbon copies of checks are all examples of items to
retain to help substantiate the character and deductibility of the business expense.
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Example (Section 13A – Substantiation)
The taxpayer purchased various services from a Contractor, who provided (i) cleaning out the
debris of a renovation of the office for US$1,500, and (ii) performed landscaping in the garden of
the office building for US$2,800, and (iii) sold a cleaning equipment to the taxpayer for
US$2,000. The Contractor listed all three items on one invoice, with the details listed, and
prices for each item, and a total of $6,300. Since the three items are for separate items, the
taxpayer can deduct the expenses under the de minimis rule, without having to provide proof of
payment, even though the total of the three items exceed US$5,000.
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Section 13B
Disallowance of Unsubstantiated Business Expenses
Under TBUCA Regulations Section 13B, the tax administration may disallow the amount
claimed as business deductions for Timor-Leste taxation purposes, if the substantiation
requirements of Section 13A of the TBUCA Regulations are not met.

In addition, Section 13B provides for the following requirements:


Any person, or any person required to file a return of information with respect to
income under the applicable tax laws as stated in Section 3.1 of TBUCA, other
than an individual wage earner, shall keep such permanent books of account or
business record, including inventories, as are sufficient to establish the amount of
gross income, deductions, credits, or other matters required to be shown by such
person in any tax return or information.



The books or records required by this shall be kept at all times available for
inspection by authorized Tax Administration officers or employees and or third
party agents, and shall be retained so long as the contents thereof may become
material in the administration of any applicable tax laws in Timor-Leste.



All records required by the TBUCA Regulations shall be kept, by the person
required to keep them, at one or more convenient and safe locations in TimorLeste, accessible to the Tax Administration officers, employees and or authorized
agents, and shall at all times be available for inspection by the Tax
Administration.

From the perspective of the fair and efficient administration of the tax regulations of TimorLeste, it is imperative that the books and records of the taxpayers are well kept, that such records
be kept for a reasonably sufficiently long period, and that the records be kept in Timor-Leste.

Example (Section 13B - Disallowance of Unsubstantiated Business Expenses )
Company G has its headquarters in Country A, and operates in the Bayu-Undan oilfield, through
a permanent establishment (“PE”) . While it has some accounting records (such as cash
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disbursement ledgers) in Timor-Leste, Company G maintains the general ledger and has shipped
most of the business receipts and original financial documents to the head office in Country A.
This would be a violation of TBUCA Regulations section 13B.
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Section 14
Transfer of Rights or Stakes in a Petroleum Project
The purpose of Section 16 of the TBUCA and Section 14 of the TBCA Regulations are:
1. Discourage “loss trafficking” , and
2. preserve the tax basis of the assets transferred by the transferor to the transferee.

This section of the TBUCA Regulations addresses the taxation issues when an interest (right,
stake) in a petroleum project is transferred or disposed of by a Contractor.

Under the Regulations, a Right or Stakes in a Petroleum Project is deemed to be transferred or
assigned in whole by a Contractor where one of the three (3) following situations occur:


100% of the voting rights or value of the Contractor is transferred or sold directly or
indirectly, to another person, including an entity controlled by the Contractor or
controlling the Contractor



all or substantially all of the assets of the Contractor is sold or transferred to another
person



where a statutory or de facto merger, acquisition, reorganization, amalgamation,
liquidation, change of name followed by or preceded by transfer of more than 50% of the
voting shares or value of the Contractor to another person

Then, the Regulations provide that, where there is “continuity of business purpose” of the
transferor Contractor, the transferee Contractor shall “succeed to the balance of deferred tax asset
of the transferor Contractor and continue to amortise any Exploration or Development
Expenditure in the manner and on the same basis as the original transferor Contractor”.
For the purposes of these Regulations, “continuity of business purpose” is defined as where
the transferee Contractor is engaged immediately after the transfer of a Petroleum Agreement in
an actively conducted trade or business which has been so conducted under the transferred
Petroleum Agreement throughout the five-year period ending on the date of the transfer by the
transferor Contractor in Timor-Leste.
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Where a Contractor’s right or stakes in a Petroleum Operation is partially transferred or
assigned to another Contractor, then:


The acquiring Contractor shall be deemed to have succeeded into the gross revenues and
incurred the deductible expenses equal to the percentage of the right or stakes transferred
or assigned by the transferor Contractor, immediately before the occurrence of the
transfer or assignment; and



For the purposes of determining the accrued net revenues of the acquiring Contractor in
the tax year in which the transfer or assignment occurred, the accrued net revenues of the
transferor or assigning Contractor at the close of the tax year immediately preceding the
year of the transfer or assignment, shall be multiplied by the “percentage transfer factor”.
For this purpose, the term “percentage transfer factor” is defined in Section 4 of the
TBUCA Regulations.
o “Percentage transfer factor” is explained as follows:
the percentage of the right or stake held by the transferring or assigning
Contractor, in a petroleum project, which is either transferred or assigned,
divided by the total percentage of the right or stake held by the transferring
or assigning Contractor in the petroleum project immediately before the
occurrence of the transfer or assignment

Example ( Section 14 - Transfer of Rights or Stakes in a Petroleum Project – Definition of
“percentage transfer factor” )

Company X, a Contractor in the Bayu-Undan oil field, owned the right to extract oil under PSC
JPDA 03-12 June 1st 2013, for 10% of the project. Then, on June 2nd 2013, Company X
transferred 2% of the right to extract oil under PSC JPDA 03-12 to Company Y, so that after the
transfer, Company X then owned 8% of the right to extract oil under PSC JPDA 03-12. The
“percentage transfer factor” in this situation is: 20% (computation: 2% / 10% = 20%).
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While TBUCA Regulations Section 14 provides for rules on how a transferee Contractor is to
succeed to certain tax characteristics of a transferor Contractor after the transfer of right or stakes
in a Petroleum Project, it does not directly address the taxability of the “transfer” itself.

The taxability of a transfer of all or part of a Contractor’s interest or stakes in a Petroleum
Project is actually addressed by TBUCA Regulations Section 5.5 (e).

Under TBUCA Regulations Section 5.5 (e) provides that income from the alienation of:
(iii)

any property or right referred to in TBUCA Regulations Section 5.5 (d)
or

(iv)

any ownership interest in a legal person the assets of which consist wholly or
principally of property or rights referred to in TBUCA Regulations Section 5.5
(d).

is considered to be Timor-Leste source income.

The property or rights referred to in TBUCA Regulations Section 5.5 (d) is defined as either:
(c) income from the lease of immovable property in Timor-Leste whether improved or
not,
or
(d) from any other interest in or over immovable property, including the right to explore
for, or exploit, natural resources, in Timor-Leste;

Therefore, if a Contractor sells / transfers in exchange for valuable consideration the right to
explore or exploit natural resources (such as a petroleum or gas field), then it is selling /
transferring the property or rights as defined in TBUCA Regulations Section 5.5(d), and is
therefore considered to have derived Timor-Leste source income, and which is taxable under
Timor-Leste tax laws.
Notice that TBUCA Regulations Section 5.5(e) refers to the income from the alienation of “any
ownership interest” in a Section 5.5(d) right or property, and classifies such income as
Timor-Leste source income. It does not require a transfer of a complete (i.e. 100%) ownership
held by the transferor.
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Therefore, if a Contractor, as a legal person, owns a certain percentage of the right or stakes in a
petroleum project (which is certainly within the definition of TBUCA Regulations Section 5.5(d)
as a” right to explore for, or exploit, natural resources, in Timor-Leste), and all or a portion of the
equity interest of the Contractor (i.e. as a legal person) is being sold or transferred for valuable
consideration, then this would be considered as Timor-Leste source income for purposes of
TBUCA Regulations Section 5.5 (e), and therefore would be subject to income tax under TimorLeste tax law.
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Example ( Section 14 - Transfer of Rights or Stakes in a Petroleum Project – Taxability of
transfer of equity in )

Xenon Corp. , a Hong Kong company, owns 100% of Xenon Timor Lda., a Contractor which has
a 48% stake of the right to exploit petroleum in Bayu-Undan, under PSC JPDA 03-12. Xenon
Corp had invested US$200 million to capitalize Xenon Timor Lda. , allowing Xenon Timor Lda
to acquire its 48% stake. Then, Xenon Corp. agreed to sell 51% of the equity of Xenon Timor
Lda. to an unrelated company, the Norway Petrol Co., for $150 Million
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Then, after the sale / transfer, Xenon Corp. will own 49% of Xenon Timor Lda.

Because Xenon Corp. has realized income (in this case, a gain of $48 million) from the
alienation of an ownership interest (i.e. the 51% equity) in a legal person (Xenon Timor Lda.)
with assets consisting principally of rights referred to in TBUCA Regulations Section 5.5 (d) (i.e.
the right to exploit oil, a natural resource, in Timor-Leste), then Xenon Corp. has realized TimorLeste source income in the amount of $48 million, which is subject to income tax under TimorLeste tax law.
Even in the ownership interest of Xenon Timor Lda. being sold is not the majority interest (i.e.
not exceeding 50%); the result should be the same. See diagram below. Under TBUCA
Regulations, the sale of “any ownership interest” will result in the income realized to be
classified as Timor-Leste source income, as there is no requirement that the ownership interest
being sold to be a controlling or majority interest for the sourcing rule to apply.

It should be noted that the principle expressed above, of taxing the sale of an ownership interest
of a legal person, which owns the right to exploit natural resources, is very much consistent with
international taxation principles which are widely adopted in the world. When a legal person
(such as a corporation, partnership, or other types of legal entities) owns mostly real estate as its
assets, a commonly recognized and adopted taxation principle is that the country where the real
estate is located should have the legal right to impose income tax on the income / gain realized
from the sale of the equity of such a legal entity (legal person). For this purpose, real estate is
typically interpreted to include natural resources or the rights to exploit it.
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For this purpose, real estate is typically interpreted to include natural resources or the rights to
exploit it. This theory is consistent with the interpretation adopted by the Timor-Leste tax
administration in respect of Article 11 of Annex G to the Timor Sea Treaty.
Therefore, if the end result is as described in the diagram below in, the taxation treatment will
not differ from the one above.
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Chapter II
Section 15
Annual Income Tax Return
15.1
Due Date of Annual Income Tax Return
Since for most taxpayers the tax year is a calendar year from 1st January to 31st December, the
due date of the annual income tax return will be on 31st March of the year following the end of
the tax year on 31st December.
Example 1
Company A uses the calendar year as its tax year. For the tax year ended 31st December 2013,
the annual income tax return of Company A will be due on 31st March 2014.
When the due date prescribed under the Regulations for filing a tax return (or for performing any
act under the Regulations) falls on a Saturday, Sunday, or legal holiday, then the due date or the
act shall be considered performed timely if performed on the next succeeding day which is not a
Saturday, Sunday, or legal holiday. For this purpose, any authorized extension of time shall be
included in determining the last day for performance of any act.
Legal holidays. For the purpose of these Regulations, the term legal holiday includes the legal
holidays as published by the Prime Minister of Timor Leste.
In order to be considered as timely filed, the tax return must be actually received by the Tax
Administration on or before the due date of the tax return. While the taxpayer may use mail,
express delivery courier services or private delivery services, the taxpayer assumes the risk of
using such delivery methods, and the taxpayer must ensure that the tax return is actually received
in a timely manner by the Tax Administration in order for the tax return to be considered as : (a)
filed and (b) delivered in a timely manner.
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Place of filing of annual income tax return
Unless otherwise notified by the Ministry of Finance, annual income tax returns of taxpayers
subject to the TBUCA regulations are to be delivered to the Tax Administration at the following
address:
National Directorate of Petroleum and Mineral Revenue
Ministry of Finance
Palacio do Governo
Building No. 5
Av. Presidente Nicolau Lobato
P.O. Box 18
Dili, Timor Leste

15.2
Example 2
Company Y submitted its 2013 year tax return. Despite having significant related party
transactions meeting the threshold for the inclusion of certain transfer pricing documentations
during 2013, it failed to exhibit such information to its tax return as filed to the Tax
Administration of Timor Leste. Company Y is deemed not to have filed a complete tax return
for the 2013 year, and can be subject to administrative penalties under the Regulations.

15.4
Extension of Time to File Tax Return

In applying for an extension of time to file the annual income tax return under Section 15, the
taxpayer (Contractor or Subcontractor) must make the request in writing, with such request
delivered to the Tax Administration on or before the date of the regular due date for filing such
tax return.

The application for extension of time to file tax return must be submitted in writing, and is
required to contain the followings:
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1. Name and address of the taxpayer
2. Tax identification number of the taxpayer
3. Year for which the last tax return was filed by the taxpayer
4. Year for which the extension is being requested for
5. (a) Total estimated tax for the tax year, (b) estimated taxes paid to date, (c) amount of tax
payment accompanying the extension application, (d) proof of the payment of 100% of
the estimated tax for the year
6. The requested period of extension beyond the regular due date of the tax return (not to
exceed six (6) months)
7. Reason(s) for the extension request
8. Signature of taxpayer’s representative and date

Upon receipt of the extension request, the Tax Administration will review such request and
inform the taxpayer as to whether such request has been approved or denied. The request for an
extension to file informational return is routinely granted by the Timor-Leste Tax
Administration.

Upon receipt of notification from the Tax Administration of an approval for the extension, the
taxpayer is to file the income tax return by the new extended due date.
If the Tax Administration has denied the request, the taxpayer must file the tax return within ten
(10) days of the date of notification.

Example 3
Company B, in determining that it is unable to complete and file its 2013 tax return by the
regular due date of 30th March 2014, submitted on 15th March 2014, a request to the
Commissioner of Taxation for an extension of time to file its tax return for a period of three
months. In its application, the Company B enclosed a payment of US$18,000 as the balance of
estimated tax payment so as to pay its estimated 2013 tax liability in full. On 25th March 2014,
the Commissioner of Taxation notified Company B that it was granted an extension period of
two months to file its 2013 tax return. Company B must file a complete and accurate income tax
return to the Tax Administration by 31st May 2014.
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Example 4
In the example above, Company B, having submitted its request on 15th March 2014 for an
extension of time to file its 2013 tax return, failed to enclose its payment of $18,000 of the
balance of its 2013 estimated tax. Accordingly, on 31st March 2014, Company B still owes
$18,000 of tax and has only paid 75% of its estimated tax liability for 2013. On 25th March
2014, the Commissioner of Taxation notified Company B that its request for extension of time to
file tax return has been denied. Company B must submit its 2013 tax return and any outstanding
tax payment to the Tax Administration by 5th April 2014. Company B will be subject to a late
payment penalty for failure to pay 100% of its 2013 year tax when due on 31st March 2014, up
until its tax was actually paid on 5th April 2014.
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Chapter IV
Section 25
Allocation and Reallocation of Income and Expenditures among Related Parties and or
Associates / Anti-avoidance Rules & Policies

Under the TBUCA Regulations, Section 25 and 26, the Commissioner has authority to reallocate
or reapportion income, deductions credits or allowances among related parties and /or associates.
These TBUCA Regulations sections essentially embody the substantive transfer pricing rules
under the Timor-Leste tax regime. To understand and effectively apply these TBUCA
Regulations in the reallocation or reapportioning of income, deductions as between related
parties, it is necessary to have a basic understanding of the concepts of transfer pricing. To
provide the background for the understanding of the Timor-Leste rules on transfer pricing, a
synopsis of the basic concepts are stated below.

Rationale and Objectives of Transfer Pricing Rules in the TBUCA Regulations
Rapid advances in technology, transportation and communication have given rise to a large
number of multinational enterprises (MNEs) which have the flexibility to place their enterprises
and activities anywhere in the world.

A significant volume of global trade nowadays consists of international transfers of goods and
services, capital (such as money) and intangibles (such as intellectual property) within an MNE
group; such transfers are called “intra‐group” transactions. In addition, transactions involving
intangibles and services constitute a rapidly growing proportion of an MNE’s commercial
transactions and have greatly increased the complexities involved in analyzing and
understanding such transactions.

The structure of transactions within an MNE group is determined by a combination of the market
and group driven forces which can differ from the open market conditions operating between
independent entities. Thus, a large and growing number of international transactions are no
longer governed entirely by market forces, but by forces which are driven by the interests of the
entities of a group.
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In such a situation, it becomes important to establish the appropriate price, called the “transfer
price”, for intra‐group, cross‐border transfers of goods, intangibles and services. Transfer
pricing is the general term for the pricing of cross‐border, intra‐firm transactions between related
parties. “Transfer pricing” therefore refers to the setting of prices for transactions between
associated enterprises the transfer of property or services. These transactions are also referred to
as “controlled” transactions, as distinct from “uncontrolled” transactions between companies that
are not associated and can be assumed to operate independently (“on an arm’s length basis”) in
reaching terms for such transactions.
“Transfer pricing” thus does not necessarily involve tax avoidance as the need to set such prices
is a normal aspect of how MNEs must operate. Where the pricing does not accord with
internationally applicable norms or with the arm’s length principle under domestic law, the tax
administration of Timor-Leste, just as the tax administration of other jurisdictions, may consider
this to be “mispricing”, “incorrect pricing”, “unjustified pricing” or non-arm’s length pricing,
and issues of tax avoidance and evasion may potentially arise.
Consider a profitable company group in country A that buys “oil well drilling machinery bits”
from its own subsidiary in country B: how much the parent company in country A pays its
subsidiary company in country B (the “transfer price”) will determine how much profit the
country B unit reports and how much local tax it pays. If the parent pays the subsidiary a price
that is lower than the appropriate arm’s length price, the country B unit may appear to be in
financial difficulty, even if the group as a whole shows a reasonable profit margin when the
completed machinery is sold.
From the perspective of the tax authorities, country A’s tax authorities might agree with the
profit reported at their end by the machinery group in country A, but their country B counterparts
may not agree ‐ they may not have the expected profit to tax on their side of the operation. If the
machinery company in country A bought its drilling bits from an independent company in
country B under comparable circumstances it would pay the market price, and the supplier would
pay taxes on its own profits in the normal way. This approach gives scope for the parent or
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subsidiary, whichever is in a low‐ tax jurisdiction, to be shown making a higher profit by fixing
the transfer price appropriately and thereby minimising its tax incidence.

When the various parts of the organisation are under some form of common control, it may mean
that transfer prices are not subject to the full play of market forces and the correct arm’s length
price, or at least an “arm’s length range” of prices needs to be arrived at.

A possible reason for associated entities charging transfer prices for intra‐group trade is to
measure the performance of the individual entities in a multinational group. The individual
entities within a multinational group may be separate profit centres and transfer prices are
required to determine the profitability of the entities. However not every entity would necessarily
make a profit or loss in arm’s length conditions. Rationally, an entity having a view to its own
interests as a distinct legal entity would only acquire products or services from an associated
entity if the purchase price was equal to, or cheaper than, prices being charged by unrelated
suppliers. This principle applies, conversely, in relation to an entity providing a product or
service; it would rationally only sell products or services to an associated entity if the sale price
was equal to, or higher than, prices paid by unrelated purchasers. Prices should on this basis
gravitate towards the so‐called “arm’s length price”, the transaction price to which two unrelated
parties would agree.

While the above explanation of transfer pricing sounds logical , arriving at an appropriate
transfer price may be a complex task particularly because of the potential difficulties in
identifying and valuing intangibles transferred and / or services provided. For example,
intangibles could be of various different types such as: industrial assets like patents, trade types,
trade names, designs or models, literary and artistic property rights, know‐how or trade secrets.
Sometimes such intangibles are reflected in the accounts and sometimes not.

Thus, there

are many complexities involved which have to be taken into account while dealing with transfer
pricing in cross‐border transactions between MNE entities.
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In business economics a transfer price is considered as the amount that is charged by a part or
segment of an organisation for a product, asset or service that it supplies to another part or
segment of the same organisation.

It is in recognition of the above reasons that the tax regime of Timor-Leste has adopted the
concepts and rules as embodied in the TBUCA Regulations, so as to be able to determine the fair
apportionment of a taxpayer, which is a MNE (multi-national enterprise) which does business in
Timor-Leste.

Basic issues underlying Transfer Pricing
Transfer prices serve to determine the income of two or more entities of a MNE (multi-national
enterprise) involved in the cross‐border transaction. The transfer price therefore tends to shape
the tax base of the countries involved in cross‐border transactions.

In any cross‐border tax scenario, the parties involved are the relevant entities of the MNE
group along with the tax authorities of the countries involved in the transaction. When one
country’s tax authority (such as Timor-Leste) adjusts the profit of a member of the MNE group,
this may have an effect on the tax base of another country (for example, if the member whose
profit is being adjusted by Timor-Leste has a transaction with a related party, in say, Malaysia,
then the profit of such related party in Malaysia can be correspondingly affected). In other
words, cross border tax situations involve issues related to jurisdiction, allocation of income and
valuation.

The key jurisdiction issues are which government should tax the income of the group entities
engaged in the transaction, and what happens if both governments claim the right to the same
income. If the tax base arises in more than one country, should one of the governments give tax
relief to prevent double taxation of the relevant entities’ income, and if so, which one?

An added dimension to the jurisdictional issue is motivation for transfer pricing manipulation
as some MNEs engage in practices that seek to reduce their overall tax bills. This may involve
profit shifting through non‐arm’s length transfer pricing in order to reduce the aggregate tax
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burden of a multinational group. It may be noted that the reduction of taxation may be a motive
influencing an international enterprise in the setting of transfer prices for intra‐group
transactions, but it is not the only factor contributing to the transfer pricing policies and practices
of an international enterprise.

The aim of non‐arm’s length transfer pricing in such cases is usually to reduce a multinational
group’s worldwide taxation. This can be achieved by shifting profits from associated entities in
higher tax countries to associated entities in relatively lower tax countries through either under‐
charging or over‐ charging the associated entity for intra‐group trade.

For example, if

a company (Co. 1) an international MNE group has a tax rate in a country of 30% (such as
the tax rate in Timor-Leste) and it has a related entity (Co. 2) resident in another country
with a tax rate of 20%, then Co.1 may have an incentive to shift profits to its related entity (Co.
2) to reduce its tax rate on these amounts from 30% to 20%. This may be achieved by the Co. 1
(the one deriving significant income in Timor-Leste) being over‐charged for the acquisition of
property and services from its related entity (Co. 2).
While the most obvious motivation may be to reduce an international enterprise’s worldwide
taxation, other factors may influence transfer pricing decisions, such as imputation of tax
benefits in a company’s country of residence.

A further motivation for an international enterprise to engage in such practices is to use a tax
benefit, such as a tax loss, in a jurisdiction in which it operates. This may be either a current
year loss or a loss that has been carried forward from a prior year by an associated company.
In some cases an international enterprise may wish to take advantage of an associated
company’s tax losses before they expire, in situations where losses can only be carried
forward for a certain number of years. Even if there are no restrictions on carrying forward
tax losses by an associated company, the international enterprise has an incentive to use
the losses as quickly as possible. In other words profits may sometimes be shifted to
certain countries in order to obtain specific tax benefits.

From the perspective of Timor-Leste, similar to other taxing jurisdictions, the allocation of
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costs and income from the MNE resources needs to be addressed to calculate the tax. It is not
uncommon, and this realit y is certainly recognized by the government of Timor Leste, that there sometimes can be disputes between countries in the allocation of costs and
resources owing to their objective of maximising the tax base in their respective nation states.

Mere allocation of income and expenses to one or more members of the MNE group is not
sufficient; the income and expenses must also be valued; a key issue of transfer pricing is
therefore the valuation of intra‐group transfers.

With the MNE being an integrated structure with the ability to exploit international differentials
and to utilise economies of integration not available to a stand‐alone entity, transfer prices
within the group are unlikely to be the same prices that unrelated parties would negotiate.

Therefore, transfer pricing rules are essential for countries, including the tax regime of TimorLeste, in order to protect their tax base, to eliminate double taxation and to enhance cross border
trade. For Timor-Leste, transfer pricing rules are essential to provide a climate of certainty and
an environment for increased cross‐border transactions with other countries, while at the same time
ensuring that the Timor-Leste tax administration is being deprived of its fair share of revenue.
Use of the “arm’s length principle” under Timor-Leste TBUCA Regulations
Consistent with the approaches adopted by the OECD, the United Nations, and most other tax
jurisdictions, the Timor-Leste government, as reflected in the TBUCA Regulations, uses the
“arm’s length principle” as the guiding principle in establishing an acceptable “transfer
price” between associated enterprises (that is, related parties).

Under the arm's length principle, transactions within a group are compared to transactions
between unrelated entities under comparable circumstances to determine acceptable transfer
prices. Thus, the marketplace comprising independent entities is the measure or benchmark for
verifying the transfer prices for intra‐entity or intra‐group transactions and their acceptability for
taxation purposes.
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The rationale for the arm's length principle itself is that because the market governs most of the
transactions in an economy it is appropriate to treat intra‐group transactions as equivalent to
those between independent entities. Under the arm's length principle, intra‐group transactions
are tested and may be adjusted if the transfer prices are found to deviate from comparable arm’s
length transactions.

An argument in favour of using the arm's length principle is that it is geographically neutral, as it
treats profits from investments in a similar manner. However this claim of neutrality is
conditional on consistent rules and administration of the arm's length principle throughout the
jurisdictions in which an international enterprise operates. In the absence of consistent rules and
administration, international enterprises may be provided with an incentive to avoid taxation
through transfer pricing manipulation.

While it is relatively easy to describe the arm's length principle, establishing guidelines on the
practical application of the principle is a complex task as its practical application requires
identification and application of reliable comparable transactions.
The following example describes a situation where the arm’s length principle needs to be
applied:
‐

Assume a corporation P (parent) manufactures diamond drill bits (for oil wells

operations) in country A, sells the finished drill bits to its subsidiary S in country B which then
uses the drill bits in providing services to unrelated parties. In such a case S’s taxable profits are
determined by the depreciation taken of the drill bits to the unrelated parties, based on the
purchase price paid for the drill bits to its parent corporation.

If country A where the seats are manufactured has a tax rate lower than the tax rate in country B
where the drill bits are being used for services to unrelated parties, then perhaps corporation P
would have an incentive to book as much profit as possible in country A and to this end show a
very high sales value (or transfer price) of the drill bits to its subsidiary S in country B. On the
other hand, If the tax rate was higher in country A than in country B then the corporation would
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have an incentive to show a very low sale value (or transfer price) of the drill bits to its
subsidiary S in country B and concentrate almost the entire profit in the hands of country .B
The arm’s length principle therefore seeks to determine whether the transactions between related
taxpayers (in this case corporation P and its subsidiary S) are appropriately priced to reflect their
true tax liability by comparing them to similar transactions between unrelated taxpayers at arm’s
length.
The underlying concept for the arm’s length principle is to place transactions, both uncontrolled
and controlled, on equal terms with respect to the tax advantages (or disadvantages) that they
create.

Applying the arm's length principle
The process to arrive at the appropriate arm’s length price typically involves the following
processes or steps:
a)

Comparability analysis;

b)

Evaluation of transactions;

c)

Evaluation of separate and combined transactions;

d)

Use of an arm’s length range or central point in the range;

e)

Use of multiple year data;

f)

Losses;

g)

Location savings and location rents;

h)

Intentional set‐offs; and

i)

Use of customs valuation.

Definition of “Associates” / “related parties” under TBUCA Regulations
The term “Associate” has the following definition under TBUCA Regulations, Section 4:
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“Associate” in relation to a person means any other person who acts or is likely to act in
accordance with the wishes of the person as a result of a connection between the persons or
common ownership or control; it includes:

c) A natural person and a relative of the natural person;
d) A legal person and any person who owns directly or indirectly 50% or more, by value
or number, of the capital or voting rights in the legal person; or
c) Two or more legal person if a third owns directly or indirectly 50% or more, by value
or number, of the capital or voting rights in each person;

It should be noted that even if two persons, such as two corporations, are not under the direct or
indirect common control of 50% or more of their capital or voting rights, they can still be
considered as “associates” or “related parties” for purposes of the TBUCA Regulations if one
party has de facto control of another party, if one party will likely to act in accordance with the
wishes of the other party. This type of de facto control can be illustrated by the example below.
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Example
“Associate” or “Related Party”
via de facto Transactional Control”

Australia Investor/

US
Royalties
Investor/Shareholder

Shareholder

50%

50%

Ownership

Ownership

XYZ Joint Venture
Company

A1

Sells most of
manufactured
goods to HK

Exerts control on
prices of products
purchased from “XYZ
JV”

A2

US Buyer
(No Legal Ownership)

A1

:

A2

:

Result

:

XYZ JV sells most of the its products to US buyer.
US Buyer exerts effective control over prices charged
by XYZ JV on products sold to buyer.
XYZ JV and US buyer can be considered “related
parties” even though there is no legal ownership
between them.
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Chapter IV
Section 26
Transfer Pricing Methods in Connection with Transfer of Properties

This part of the Regulations describes several transfer pricing methods that can be used to
determine an arm’s length price and describes how to apply these methods in practice. Transfer
pricing methods or methodologies are used to calculate or test the arm’s length nature of prices
or profits. Transfer pricing methods are ways of establishing arm’s length prices or profits from
transactions between associated enterprises. The transaction between related enterprises
for which an arm’s length price is to be established is referred to as the controlled
transaction. The application of transfer pricing methods helps assure that transactions conform
to the arm’s length standard. It is important to note that although the term “profit margin” is
used, companies may also have legitimate reasons to report losses at arm’s length. Furthermore,
transfer pricing methods are not determinative in and of themselves. If an associated
enterprise reports an arm’s length amount of income, without the explicit use of one of the
recognized transfer pricing methods, this does not mean that its pricing should automatically be
regarded as not arm’s length and there may be no reason to impose adjustments.

Transfer Pricing Methods Overview
The key question is how to apply the arm’s length principle in practice to determine the arm’s
length price of a transaction. Several acceptable transfer pricing methods exist, providing a
conceptual framework for the determination of the arm’s length price. No single method is
considered suitable in every situation and the taxpayer must select the method that provides the
best estimate of an arm’s length price for the transaction in question.

All these transfer pricing methods rely directly or indirectly on the comparable profit, price or
margin information of similar transactions. This information may be an “internal comparable”
based on similar uncontrolled transactions between the entity and a third party or an “external
comparable” involving independent enterprises in the same market or industry.

There are five (5) transfer pricing methods as indicated under the TBUCA Regulations. These
five transfer pricing methods are also recognized by the OECD and the United Nations in their
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respective guides to transfer pricing. The methods can be divided into two major categories: (a)
transaction based methods and (b) profit‐based methods.

Transaction based methods
Comparable Uncontrolled Price (CUP)
The CUP method compares the price charged for a property or service transferred in a controlled
transaction to the price charged for a comparable property or service transferred in a comparable
uncontrolled transaction in comparable circumstances.

Resale Price Method (RPM)
The resale price method is used to determine the price to be paid by a reseller for a product
purchased from an associated enterprise and resold to an independent enterprise. The purchase
price is set so that the margin earned by the reseller is sufficient to allow it to cover its selling
and operating expenses and make an appropriate profit.

Cost Plus Method
The cost plus method is used to determine the appropriate price to be charged by a supplier of
property or services to a related purchaser. The price is determined by adding to costs incurred
by the supplier an appropriate gross margin so that the supplier will make an appropriate profit in
the light of market conditions and functions performed.

Profit‐based methods
Two major classes of transactional profit methods are currently in use, as recognised by the USA
and the OECD Guidelines. These may be categorised as profit‐comparison methods
(Transactional Net Margin Method or TNMM / Comparable Profits Method or CPM) and profit‐
split methods (PSM).

Comparable Profit Methods
This is a type of profit comparison methods (TNMM/CPM). These methods seek to determine
the level of profits that would have resulted from controlled transactions by reference to the
return realised by the comparable independent enterprise. The TNNM determines the net profit
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margin relative to an appropriate base realised from the controlled transactions by reference to
the net profit margin relative to the same appropriate base realised from uncontrolled
transactions.
Profit‐split methods (“PSM”)
Profit‐split methods take the combined profits earned by two related parties from one or a series
of transactions and then divide those profits using an economically valid defined basis that aims
at replicating the division of profits that would have been anticipated in an agreement made at
arm’s length. Arm’s length pricing is therefore derived for both parties by working back from
profit to price.
The first three methods above i.e. CUP, RPM and Cost Plus are often called “traditional
transaction” methods and the last two are called “transactional profit methods” or “profit‐based”
methods.

Other unspecified methods
Other unspecified methods may be used to evaluate whether the amount charged in a controlled
transaction is at arm’s length. Any such method should be applied in accordance with the
reliability considerations used to apply the specified methods described above. An unspecified
method should take into account the general principle that uncontrolled taxpayers evaluate the
terms of a transaction by considering the realistic alternatives to that transaction, and only enter
into a particular transaction if none of the alternatives is preferable to it. In establishing whether
a controlled transaction achieves an arm’s length result, an unspecified method should provide
information on the prices or profits that the controlled taxpayer could have realized by choosing
a realistic alternative to the controlled transaction.

Selection of the Transfer Pricing Method under the TBUCA Regulations
Method selection ‐ need for functional analysis.
The selection of a transfer pricing method serves to find the most appropriate method for a
particular case. Considerations involved in selecting a method can include the respective
strengths and weaknesses of each method; the nature of the controlled transaction; the
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availability of reliable information (in particular on uncontrolled comparables) needed to
apply the selected method; and the degree of comparability between the controlled and
uncontrolled transactions. The starting point in selecting a method is an understanding of the
controlled transaction (inbound or outbound), in particular based on the functional analysis
which is necessary regardless of which transfer pricing method is selected.

Functional analysis is a major part of selecting the transfer pricing method as it achieves the
following objectives:


to identify and understand the intra‐group transactions;



to identify the characteristics that would make a particular transaction or function
suitable for use as a comparable;



to determine any necessary adjustments to the comparables;



to check the relative reliability of the method selected; and



over time, to determine if modification of the method is appropriate because the
transaction, function, allocation of risks or allocation of assets have been modified.

The major components of a functional analysis are analyses of the functions, assets and
risks. A summary approach is provided here for context in the case of selection of appropriate
methods.

The functions performed: the functional analysis describes the activities performed such as
design, purchasing, inbound logistics, manufacturing, research and development (R&D),
assembling, inventory management, outbound logistics, marketing and sales activities, after‐sale
services, supporting activities, services, advertising, financing and management, etc. The
functional analysis must specify which party performs each activity and in case both parties
are involved in performing an activity it should provide for the relevant differences
For example the two related companies, A and B, both have inventories but Company A holds
inventories for a period of up to 2 years whereas company B only holds inventories for a period
of 1 month. The activities that add most value must be identified and should be discussed in
more detail.
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The risks undertaken: The functional analysis should identify risk undertaken. Examples
are: financial risk (currency, interest rate, funding risks etc…), credit and collection risk (trading
credit risk, commercial credit risk), operational risk (systems failure risk), commodity price
risk, inventory risk and carrying costs, R&D risk, environmental and other regulatory
risks, market risk (country political risk, reliability of customers, fluctuation in demand and
prices) and product risk (product liability risk, warranty risk and costs and contract
enforceability). A risk‐bearing party would expect to have higher earnings than a non‐risk
bearing party, and will incur the expenses and perhaps related loss if and when risk materializes.

The assets used or contributed: the functional analysis must identify and distinguish
between tangible and intangible assets. Tangible assets such as property, plant and equipment
have to be financed and an investment in such capital assets would usually be expected to earn a
long term return based on the use and risk level of the investment. Intangible assets are
very important as substantial competitive advantage is often achieved by the use of intangible
assets. Some intangibles have legal protection (e.g. patents, trademarks, trade names) but
other intangibles with less legal protection may be equally important and valuable (e.g.
know‐how, trade secrets, marketing intangibles, etc.).

Interplay of above factors: in a multinational group, operations tend to be more integrated
across jurisdictional boundaries and the functions, risks and assets are often shared between
entities in different jurisdictions. The functional analysis can help identify which functions,
risks and assets are attributable to the various related parties. For example, the functional
analysis may reveal that one company performs one particular function but the cost thereof is
borne by the other party to the transaction. The functional analysis could highlight that situation
and consider the legal allocation of risk and the economic substance of the transaction. There
could be another example where one company performs one particular function and bears the
cost thereof but the benefit is also accrued to the other party to the transaction.

The

functional analysis could emphasize that situation and consider which party bears the risk in
legal terms and which party bears the risk according to the economic substance of the
transaction. The functional analysis typically includes a discussion of the industry in which the
tested party operates, the contractual terms of the transaction at issue, the economic
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circumstances of the parties and the business strategies they employ. The functional analysis
helps to identify the operations that benefit a related party and so require an arm’s length return.

Selecting a method after the functional analysis:
Once the functional analysis is performed the application of a transfer pricing method, with the
associated evaluation of comparable transactions may be considered. Transfer pricing
methods typically use information on comparables, and the lack of such comparables can
make a particular method – even one that might seem initially preferred – inapplicable, and
a different method more reliable. These comparable transactions are also referred to as
uncontrolled transactions because the parties involved in the transactions are independent of
each other.

Once a method is chosen and applied, the taxpayers are expected to apply the method in a
consistent fashion. Assuming that an appropriate transfer pricing method is being applied,
a change in method is typically required only if there are any changes in the facts, functionalities
or availability of data.

Section 26.1(c)
Comparable Uncontrolled Price Method (“CUP”)
The CUP method determines whether the amount charged as between “associates” or “related
parties” is arm’s length by looking at the amount in a comparable uncontrolled (i.e. between
unrelated companies) situation. If the comparability requirement is met, then the CUP method is
usually the most reliable and direct way of arriving at an arm’s length price.
For the CUP method to be used, there must be available “comparable transactions”. In the
situation of a particular set of related companies, the CUP may be used, for example, where an
company also sells the same products (as the ones sold to the related company) to other unrelated
customers.

When applying the CUP method, an uncontrolled transaction is considered comparable to
a controlled transaction if:
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There are no differences in the transactions being compared that would materially affect
the price; or



Reasonably accurate adjustments can be performed to account for material differences
between the controlled and the uncontrolled transaction.

In performing the comparability analysis the controlled transactions and uncontrolled
transactions should be compared based on the comparability factors. In determining the degree
of comparability between the controlled transactions and uncontrolled transaction ,
typically the following factors should be taken into account: (i) characteristics of
property being transferred or services provided, (ii) contractual terms, (iii) economic
circumstances and (iv) business strategies. For the functional analysis it is necessary to
analyze the functions performed, the risks assumed and the assets used.

Product comparability should be closely examined in applying the CUP method. A price may be
materially influenced by differences between the goods or services transferred in the controlled
and uncontrolled transactions. The CUP method is appropriate especially in cases where
an independent enterprise buys or sells products that are identical or very similar to those sold in
the controlled transaction or in situations where services are rendered that are identical or
very similar to those rendered in the controlled transaction.

Although product comparability is important in applying the CUP method, the other
comparability factors should not be disregarded. Contractual terms and economic
conditions are also important comparability factors. Where there are differences between
controlled and uncontrolled transactions, adjustments should be made to enhance reliability.

Reasonably accurate adjustments may be possible for differences in:


The type and quality of the products (e.g. unbranded coffee beans from Kenya as
compared with unbranded coffee beans from Brazil);



Delivery terms. E.g. Associated Enterprise 1 in the diagram illustration sells similar
bicycles to Associated Enterprise 2
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and an Unrelated Party. All relevant information on the controlled and uncontrolled transactions
is available to Associated Enterprise 1, and hence it is probable that all material differences
between the transactions can be recognized. The uncontrolled price can be adjusted for the
difference in delivery terms to eliminate the effect of this difference on the price;


Volume of sales and related discounts. E.g. Associated Enterprise 1 sells 5000 bicycles to
Associated Enterprise 2 for US$90 per bicycle, while it sells 1000 similar bicycles to an
unrelated party. The effect of the differences in volume on price should be analyzed, and
if the effect is material adjustments should be made based, perhaps, on volume discounts
in similar markets)



Product characteristics. E.g. the uncontrolled transactions to an Unrelated Party involve
bicycles on which modifications have been made. However, the bicycles sold in the
controlled transactions do not include these modifications. If the product modifications
have a material effect on price, then the uncontrolled price should be adjusted to take into
account this difference in price);



Contractual terms. Associated Enterprise 1 sells the bicycles to Associated Enterprise 2
offering a 90 day credit term but the contract terms dictate that all sales to Unrelated
Party are Cash On Delivery;



Risk incurred. E.g. Associated Enterprise 1 is exposed to inventory risk related to sales
by Associated Enterprise 2 and the risk that customers of Associated Enterprise 2 will
default on their bicycle purchase loans; whereas in the transaction between Associated
Enterprise 1 and Unrelated Party, the Unrelated Party is exposed to the inventory risk and
the risk of its customers’ default. This difference in risk allocation must be analyzed and
its effect on price quantified before Associated Party 2’s prices and Unrelated Party’s
prices can be considered comparable;



Effects of geographical differences. E.g. Associated Enterprise 1 sells bicycles to
Associated Enterprise 2 located in South Africa, while an Unrelated Party to which it also
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sells the same bicycles is located in Egypt. The only material difference that could be
identified between the controlled and uncontrolled transactions concerns the locale. To
perform adjustments to account for this difference one might have to consider, for
example, differences in inflation rates between South Africa and Egypt, the
competitiveness of the bicycle market in the two countries and differences in government
regulations if relevant);

It is assumed that the circumstances relating to the controlled and uncontrolled transactions are
similar. The only material difference that could be identified between the transactions is that the
price relating to the controlled transaction is a delivered price (i.e. including transportation and
insurance), while the uncontrolled transaction # 1 is made ex works, with the buyer taking
responsibility from the named place of delivery, which is Associated Enterprise 1’s factory. It is
possible to perform reasonably accurate adjustments for this difference.
All figures and numeric examples are for practical purposes only. They do not reflect actual
cases or actual arm’s length figures or margins

Reasonably accurate adjustment may not be possible for:


Unique and valuable trademarks (e.g. assuming Associated Enterprise 1 in the diagram
is engaged in high value branded goods, e.g. watches instead of bicycles, and attaches its
valuable trademark to the goods transferred in the controlled transaction, while
uncontrolled transaction #1 concerns the transfer of goods that are not branded . The
effect of the trademark on the price of a watch may be material. However it will be
difficult, if not impossible, to adjust for effect of the trademark on price since the
trademark is an intangible asset that is unique. If reasonably accurate adjustments cannot
be made to account for a material product difference the CUP method may not be the
appropriate method for the transaction); and



Fundamental differences in the products (e.g. if the products being sold are significantly
different from the products sold in the proposed comparable transaction it may not be
possible to adjust for the product differences).
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Notwithstanding the difficulties often associated with adjustments to address the sources of
non‐ comparability described above, the need to make adjustments should not automatically
prevent the use of the CUP method.

It is often possible to perform reasonably accurate

adjustments. If reasonable adjustments cannot be performed the reliability of the CUP method
is decreased. In these circumstances another transfer pricing method may be more appropriate.

Example 1 (Use of the CUP method)
Charlie Sub (CS) manufactures Toy Cars and sells 800,000 items to unrelated customers in
Country K for $ 2.20 each. CS will also be selling 800,000 items of Toy Cars to its 75%
shareholder company (B), in Hong Kong. With other things being equal, the $ 2.20 per unit price
which CS sells to its unrelated Country K customers should be the arm’s length transfer price
used by CS when selling to B, a related company.
The method as described in Example 1 above is commonly referred to as “Internal CUP”.
When there are no “internal comparables” (Internal CUP) as in the example above, one must
determine whether External CUP (or “external comparables”) is available. In other words, if an
company sells all its products to a related company, but not to an unrelated customers, then the
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taxpayers and the tax authorities would need to find comparables from outside the related
companies in question. The reality of the market place is that no two sales are exactly the same.
External CUP is feasible if similar products can be found and which are sold under
terms/conditions which are sufficiently similar. If there are differences in product specifications
or the conditions of sale, those differences are of a nature that they can be measured and adjusted
for. However, if the products or sales conditions differ in material respects so that the
differences cannot be quantified and adjusted for in a reasonable manner, then the CUP method
should not be used.

Example 2 (Use of the CUP method)
ABC, a Country J manufacturer, sells the same product to both controlled and uncontrolled
distributors. The circumstances surrounding the controlled and uncontrolled transactions are
substantially the same, except that the controlled sales price is a delivered price and the
uncontrolled sales are made f.o.b. ABC's factory. Differences in the contractual terms of
transportation and insurance generally have a definite and reasonably ascertainable effect on
price, and adjustments are made to the results of the uncontrolled transaction to account for such
differences. No other material difference has been identified between the controlled and
uncontrolled transactions. Because ABC sells in both the controlled and uncontrolled
transactions, it is likely that all material differences between the two transactions have been
identified. In addition, because the comparable uncontrolled price method is applied to an
uncontrolled comparable with no product differences, and there are only minor contractual
differences that have a definite and reasonably ascertainable effect on price, the results of this
application of the comparable uncontrolled price method will provide the most direct and reliable
measure of an arm's length result

26.1(d)
Resale Price Method (RPM)
The second transfer pricing method specified by the TBUCA Regulations is the Resale Price
Method (RPM).
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The resale price method is one of the traditional transaction methods that can be used to
determine whether a transaction reflects the arm’s length principle. The resale price method
focuses on the related sales company which performs marketing and selling functions as
the tested party in the transfer pricing analysis. This is depicted in the diagram above.

All figures used in this and subsequent examples, such as gross margins and net margins, are for
illustrative purposes only. They do not reflect actual cases or actual arm’s length figure or
margins, but are used for ease of calculation

Application of the Resale Price Method. The resale price method analyzes the price of a product
that a related sales company (i.e. Associated Enterprise 2 in above diagram) charges to an
unrelated customer (i.e. the resale price) to determine an arm’s length gross margin, which the
sales company retains to cover its sales, general and administrative (SG&A) expenses, and still
make an appropriate profit. The appropriate profit level is based on the functions it performs and
the risks it incurs. The remainder of the product’s price is regarded as the arm’s length price for
the intercompany transactions between the sales company (i.e. Associated Enterprise 2) and a
related company (i.e. Associated Enterprise 1). As the method is based on arm’s length gross
profits rather than directly determining arm’s length prices (as with the CUP method) the resale
price method requires less direct transactional (product) comparability than the CUP method.
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Consequently, under the resale price method the starting point of the analysis for using the
method is the sales company. Under this method the transfer price for the sale of products
between the sales company (i.e. Associated Enterprise 2) and a related company (i.e.
Associated Enterprise 1) can be described in the following formula:

TP = RSP x (1‐GPM), where:
• TP = the Transfer Price of a product sold between a sales company and a related company;
• RSP = the Resale Price at which a product is sold by a sales company to unrelated customers;
and
• GPM = the Gross Profit Margin that a specific sales company should earn, defined as the ratio
of gross profit to net sales. Gross profit is defined as Net Sales minus Cost of Goods Sold.

Example: It is assumed that the resale price in the above diagram is $100. This means
that Associated Enterprise 2 resells the bicycle to Independent Enterprise for $100. If we assume
that an arm’s length gross profit margin that Associated Enterprise 2 should earn is 25%,
Associated Enterprise 2 should cover its SG&A expenses and make an appropriate profit with
this 25% gross margin. The resulting transfer price between Associated Enterprise 1 and
Associated Enterprise 2 (i.e. the cost of goods sold of Associated Enterprise 2) is $75 (i.e. $100 x
(1‐0.25).

Other approaches are possible. For example, if the associated enterprise acts as a sales agent that
does not take title to the goods, it is possible to use the commission earned by the sales agent
represented as a percentage of the uncontrolled sales price of the goods concerned as the
comparable gross profit margin. The resale price margin for a reseller should always be
determined by taking into account the functions performed, assets used and risks assumed by
the reseller.
Arm’s Length Gross Profit Margin:
The financial ratio analyzed under the resale price method is the gross profit margin. Gross
profit is defined as net sales minus cost of goods sold. It is easiest to determine where the reseller
does not add substantially to the value of the product. The net sales of a sales company are the
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sales revenue obtained by selling products to unrelated customers, while the cost of goods sold
equals the cost of purchasing the goods sold plus certain additional non‐operating costs. Thus, if
we are determining the gross margin for products purchased from a related company the cost of
goods sold will include the transfer price paid to the related manufacturer.

Accounting consistency is extremely important in applying the resale price method. Gross
profit margins will not be comparable if accounting principles and/or practices differ between the
controlled transaction and the uncontrolled transaction. For example, the comparable distributors
may differ from the related sales company in reporting certain costs (e.g. discounts,
transportation costs, insurance and costs of performing the warranty function) as operating
expenses or as cost of goods sold. Differences in inventory valuation methods will also affect the
gross margins. It is thus important that the analysis does not compare “apples with oranges”
but rather, “apples with apples”. Therefore, appropriate adjustments should be applied to
the data used in computing the gross margin to make sure that ‘similar’ gross margins
are compared.

Transactional comparison versus functional comparison:
The arm’s length price or margin can result from looking at comparable functionality
(distributors of broadly similar types of product) or from making a transactional
comparison by looking at each transaction the tested party engages in involving
comparable products (i.e. sales of different types of bicycles).
The arm’s length (range of) gross profit margin(s) to be earned by the sales company in
the controlled transaction can therefore be determined in the following two ways:


By transactional comparison: For example, one could determine the gross profit margin
that Associated Enterprise 2 earns when reselling bicycles purchased from an
independent manufacturer in comparable uncontrolled transaction. This uncontrolled
transaction may initially have been rejected as an internal comparable for purposes of
applying the CUP method because, for example, the transaction involves a different type
of bicycle. If the sale of recreational bicycles is at issue, but the unrelated transactions
involve rickshaws, taxi bikes this may involve broadly similar products with comparable
259

EX. J 436

Case: 18-3662

Document: 003113121464

Page: 898

Date Filed: 12/31/2018

accounting measures of Costs of Goods Sold (COGS) making gross margin comparisons
sufficiently reliable; and


By functional comparison: the gross profit margins earned by independent companies in
comparable uncontrolled transactions performing functions and incurring risks
comparable to the functions performed and risks incurred by Associated Enterprise 2.
Functional comparison thus involves a search for comparable distribution companies
rather than comparable transactions. This could, for example, include comparable
distributors of wheelbarrows and carts.

In practice transactional comparisons are more likely to achieve broad product and accounting
consistency than functional comparisons. This means that it is sometimes not necessary to
conduct a resale price analysis for each individual product line distributed by a sales company
under this method. Instead, the resale price method is used in those situations to determine the
gross margin a sales company should earn over its full range of (aggregated) products.

Comparability in applying the resale price method,
An uncontrolled transaction is considered comparable to a controlled transaction if:


there are no differences between the transactions being compared that materially affect
the gross margin (for example, contractual terms, freight terms, etc.); or



reasonably accurate adjustments can be performed to eliminate the effect of such
differences.

As noted above, the resale price method is more typically applied on a functional than on a
transactional basis so functional comparability is typically more important than product
comparability. Product differences will probably be less critical for the resale price method
applied on a functional basis than for the CUP method, because it is less probable that product
differences will have a material effect on profit margins than on price. One would expect a
similar level of compensation for performing similar functions across different activities.

While product differences may be more acceptable in applying the resale price method
as compared to the CUP Method, the property transferred should still be broadly similar in the
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controlled and uncontrolled transactions. Broad differences are likely to reflect differences in
functions performed, and therefore gross margins earned, at arm’s length.

Example: The compensation for a distribution company should be the same whether it
sells washing machines or dryers, because the functions performed (including risks assumed
and assets used) are similar for the two activities. The price of a washing machine will, of
course, differ from the price of a dryer, as the two products are not substitutes for each
other.

Although product comparability is less important under the resale price method,

greater product similarity is likely to provide more reliable transfer pricing results. It is
not always necessary to conduct a resale price analysis for each individual product line
distributed by the sales company. Instead, the resale price method can be applied more
broadly, for example based on the gross margin a sales company should earn over its full range
of broadly similar products.

As the gross profit margin remunerates a sales company for performing marketing and
selling functions, the resale price method especially depends on comparability regarding
functions performed, risks assumed and assets used. The resale price method thus focuses on
functional comparability. A similar level of compensation is expected for performing similar
functions across different activities. If there are material differences that affect the gross
margins earned in the controlled and the uncontrolled transactions, adjustments should be
made to account for such differences. In general comparability adjustments should be
performed on the gross profit margins of the uncontrolled transactions. The operating
expenses in connection with the functions performed and risks incurred should be taken into
account in this respect as differences in functions performed are frequently reflected in different
operating expenses.

The following issues should be considered in determining whether the functions performed by
an uncontrolled entity are comparable to the functions performed by a controlled entity for
purposes of applying the resale price method:
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In contrast to the CUP method, the reliability of the resale price method can be influenced
by factors that have less effect on the price of a product than on the costs of
performing functions. Such differences could affect gross margins even if they do not
affect the arm’s length prices of products (e.g. the composition of COGS). These factors
could include cost structures (e.g. accounting practices), business experience (e.g. start‐
up phase or mature business) or management efficiency;



A resale price margin requires particular attention where the reseller adds substantially to
the value of the product, for example by assisting considerably in the creation or
maintenance of intangible property related to the product (e.g. trademarks or trade
names) or where goods are further processed into a more complicated product by the
reseller before resale);



The amount of the resale price margin will be affected by the level of activities
performed by the reseller. For example, the distribution services provided by a reseller
acting as a sales agent will be less extensive than those provided by a reseller acting as a
buy‐sell distributor. The buy‐sell distributor will obviously obtain a higher compensation
than the sales agent;



If the reseller performs a significant commercial activity in relation to the resale activity
itself, or if it employs valuable and unique assets in its activities (e.g. valuable marketing
intangibles of the reseller), it may earn a higher gross profit margin;



The comparability analysis should try to take into account whether the reseller has the
exclusive right to resell the goods, because exclusive rights may affect the resale price
margin;



The analysis should consider differences in accounting practices that apply to the
reseller and to comparable companies in order to make appropriate adjustments to
enhance comparability;



The reliability of the analysis will be affected by differences in the value of the products
distributed, for example, as a result of a valuable trademark.

It should be recognized that returns to similar functions may not be the same in different
markets. Generally, reliability is enhanced when the reseller and the comparable companies
are operating in the same market
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The RPM method examines whether the amount charged by an company to a related company is
“arm’s length” by looking at the “gross profit margin” realized in comparable uncontrolled
transactions. The RPM re-computes an arm’s length price for the products being sold by
subtracting the comparable gross profit margin of comparable unrelated sellers (distributors)
from the resale price of the related buyer (i.e. the related company buying from the related seller,
and which in turn resells the products).

In applying the RPM, the comparable sale (i.e. data from comparable but unrelated resellers,
distributors, etc.) does not have to pertain to identical products. Rather, the RPM aims to provide
compensation to the reseller for its resale functions in connection with the product(s) being
examined, including an operating profit in return for investment of capital and the assumption of
risks. In other words, the arm’s length transfer prices are calculated in such a way so as to reflect
the similar gross profit ratio as that of an independent, unrelated reseller. The underlying
concept is that the unrelated reseller will price its goods to realize a gross profit margin to cover
operating expenses, plus a reasonable profit, based on marketplace realities. The gross profit
element here equals the value of the resale or distribution functions.

Similar to the CUP method, use of the RPM needs a degree of comparability between the related
and unrelated transactions. In contrast to the CUP method, similarity of the physical attributes of
the goods/products involved are not important. Rather, the focus on comparability for purposes
of the RPM are the resale functions, and the factors affecting the management of and distribution
of the products.

The following table lists the typical factors ( which are considered as significant in finding
comparables of gross profit percentage in RPM:

Factors Relevant to Comparability of Gross Profit Ratios
1. Similarity of functions between resellers
2. Risk distribution as between manufacturer and reseller
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3. Terms of sale – contractual terms
4. Management efficiency of reseller
5. Whether intangibles exist for products
6. Level of market – wholesale, retail
7. Sales function, such as advertising, marketing, etc.
8. Cost structures comparison of the resellers

To apply RPM correctly to transactions between related companies, a detailed functional
analysis must be performed, so as to take into account factors, such as the ones listed above.

A significant conceptual difference between RPM and CUP is that RPM is concerned with only
one side of the transaction. In essence, RPM “fixes” the gross profit of the related company
which is the “reseller”, according to a “norm” obtained from comparable unrelated resellers. This
means that if the “related company reseller” performs above or below this “norm”, the effect on
profit will be absorbed by the other related company – the manufacturer. Given the situation, the
RPM can be used as a tax planning technique – allowing a multinational company to shift profits
away from a “related company reseller”.

The RPM:
3.

starts with the “ending sales price” of the “related company reseller” to unrelated
customers.

4.

based on comparable unrelated resellers and distributors, computes a “comparable
gross profit ratio”

3.

using the “comparable gross profit ratio” in 2. above, applies it to the “ending

sales

price” in 1.above, to determine the “related company reseller” ‘s “gross profit”

4.

subtracting the “gross profit” as determined in 3. above from the “ending sales
price” in 1. will yield the “arm’s length sale price” from the “related company
manufacturer (seller)” to the “related company reseller”.
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as a result, all residual profit is allocated to the “related company manufacturer
(seller) due to the “arm’s length sale price” result in 4. above.

The RPM can also expressed in formula form as follows:
Arm’s Length Price = [Resale Price – (Comparable Gross Profit %* x Resale Price) ]

* Comparable Gross Profit % derived from unrelated resellers / distributors after performing
detailed functional analyses.

Example 1 (use of the Resale Price Method)
A company sells property to an associate company (member of its controlled group) that resells
the property in uncontrolled sales (i.e. sales to unrelated parties). There are no changes in the
beginning and ending inventory for the year under review. Information regarding an uncontrolled
comparable is sufficiently complete to conclude that it is likely that all material differences
between the controlled and uncontrolled transactions (i.e. sales to unrelated parties) have been
identified and adjusted for. If the applicable resale price of the property involved in the
controlled sale is $100 and the appropriate gross profit margin is 20%, then an arm's length result
of the controlled sale is a price of $80 ($100 minus (20%×$100)).
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The diagram below illustrates how the RPM method works.
Diagram # ___ : Illustration of the Resale Price Method (RPM)

Company #1 (E1)

Related Companies
/ Associates

Any remaining profit belongs to
E1, the manufacturer

Sells products
to related
company (E2)

Company #2 (E2)
(Reseller/Distributor)
Sells to unrelated
customers

Comparable gross profit margin = 15%
Gross profit = $ 300
Re-sale price = $ 2,000

A

Arm’s length transfer price = $ 1,700

Unrelated
Customers
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26.1 (e)
Cost Plus Method
The third transfer pricing method specified under the TBUCA Regulations is the cost plus
method.

Under the Cost Plus Method, the arm’s length transfer price is derived by adding a “gross profit
markup” to the selling company’s cost of goods sold. The “gross profit markup” is obtained by
comparing the related entities’ transaction with transactions as between unrelated companies.
The amount of the “gross profit markup” is dependent on a variety of factors, such as: functions
performed by the selling company (manufacturer), the sale transaction terms (i.e. contract terms),
risks distribution as between the selling company and the buying company. Therefore, the
relative size of the “gross profit markup” is usually higher for those seller / manufacturers which
engage in the full range of manufacturing function, versus those seller/manufacturers which
perform a simpler “contract manufacturing” function.
Similar to the Resale Price Method (RPM), the Cost Plus Method determines an arm’s length
price by basing it on an assumed gross profit. In contrast to the RPM method however, the Cost
Plus Method sets the gross profit of the seller/manufacturer. (In the RPM case, it is the buyer /
reseller’s profit which is being determined.)
In calculating the transfer price for related companies, the “gross profit markup” is added to the
manufacturing costs of the selling company (i.e. the seller / manufacturer), plus other normal
costs, such as freight, insurance and customs duties.

An example of the Cost Plus Method computation is as follows:

Cost of sales (production / manufacturing expenses)

=

$ 5,000

Gross Profit Markup (20%)

=

1,000

Other costs (such as transportation, etc.)

=

300
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__________
Arm’s Length Transfer Price

=

$ 6,300

Similar to the RPM method, the Cost Plus Method looks at only one side of a related company’s
transaction. Starting with the related selling company (typically the manufacturer)’s
production/manufacturing costs, it computes a “gross profit markup” using data from
comparable manufacturers / sellers in unrelated situations. That “gross profit markup” (also
referred to as “gross profit margin”) is applied to the selling company (manufacturer)’s costs.
The selling company’s profit level is then set. As a result, all remaining profits belong to the
buying company (i.e. the related company buying from the selling/manufacturer company).
The practical effect of the Cost Plus Method is that it allocates only the “normal” or “typical”
profit to the company which is the manufacturer / seller, so that above normal profits are shifted
to the buying company (i.e. the reseller), or if profits are below normal (or for overall loss years),
a smaller portion of profits are given to the buying company (the reseller), while the profit to the
manufacturer / seller more or less holds steady.
The correct use of the Cost Plus Method is based on the “comparability” of an array of factors
between the “related companies” transactions and the “unrelated companies” transactions. For
example, if a manufacturing company in the “related” situation perform only the task of
assembling the components together, and no more, then in the “unrelated” situation (from which
the “gross profit markup” is obtained) the manufacturing company should also only do the
assembling function. On the other hand, if the manufacturing company in the “related” situation
also performs “designing” and “testing” functions in addition to the “assembling” function, then
adjustments should be made to the “gross profit markup” to compensate for the differences in
function. In this example, the “gross profit markup” of the “unrelated” situation has to be
reduced before it can be used in the “related” situation, to account for the lesser functions being
performed by the manufacturing company in the “related” situation.
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Factors which should be considered in formulating a transfer price under the Cost Plus Method
include the following:
•

Degree of complexity in the production and assembly process

•

Purchasing, inventory management function

•

Testing of products function

•

Design of products function

•

Sales terms and conditions (including credit terms, risks assumption, warranty provided,

etc.)

Example (use of the Cost Plus Method)
R Company, a manufacturer of computer components, sells its products to S, its distributor. T1,
T2, and T3 are computer component manufacturers that sell to uncontrolled
(unrelated)purchasers.

Relatively complete data is available regarding the functions performed and risks borne by T1,
T2, and T3, and the contractual terms in the uncontrolled transactions (i.e. transactions with
unrelated parties). In addition, data is available to ensure accounting consistency between all of
the uncontrolled manufacturers and R. Because the available data is sufficiently complete to
conclude that it is likely that all material differences between the controlled and uncontrolled
transactions (i.e. transactions with unrelated parties) have been identified, the effect of the
differences are definite and reasonably ascertainable, and reliable adjustments are made to
account for the differences, an arm's length range can be established .
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Diagram # ______ – Illustration of Cost Plus Method

Manufacturing /production cost =RMB 5,000

Company #1 (E1)

Gross profit mark up % = 20%
(based on comparable)

(Seller/Manufacturer)
Related
Companies

Sells products
to related
company (E2)

Company #2 (E2)
(Reseller/Distributor)
Sells to unrelated
customers

Gross profit = RMB 1,000

Arm’s length transfer price = RMB 6,300

Any remaining profit belongs to E2, the
Reseller/Distributor

Re-sale price = Not relevant in
Cost Plus Method

A

Unrelated
Customers

270

EX. J 447

Case: 18-3662

Document: 003113121464

Page: 909

Date Filed: 12/31/2018

26.1(f)
Comparable Profit Method (CPM)
The CPM concept is to determine whether the amount charged by a company to a related
company is at arm’s length, based on a “profit level” for comparable situations involving
“unrelated companies”. The “profit level” which the CPM tries to emulate is the “operating
profit” of a company.
As there are at least two (2) companies involved in a transfer pricing for “related companies”, a
threshold issue is which one of the two companies should be the “tested” party, for the “profit
level” to be applied to. In general, the “tested party” is the one with the less complicated
functions, and which likely do not own intangible assets.

As in the case of the CUP (Comparable Uncontrolled Price) Method, the proper use of CPM is
dependent upon the availability of data from uncontrolled situations (unrelated companies). At
present, there is still a general lack of such database availability.
After identifying as to which of the related companies should be the “tested party”, the next
inquiry is what should be the “profit level indicator (PLI)”. This can vary substantially
depending on the type of business and function which the company is engaged in. For example,
for manufacturing concerns, use of “return on assets” is acknowledged to be an appropriate PLI.

Generally, PLIs should be based on more than one year of operations. This is necessary to avoid
extreme fluctuations occurring in a particular year. In practice, at least three (3) years of
operations are used.

Correct selection of comparables is a significant part of using the CPM. Detailed functional
analysis must be performed on the “tested company” of the related companies, and compare the
functions to those from the “unrelated companies” data pool.

26.1(g)
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Comparable Profit Split Method
The Profit Split Method takes the “combined operating profit or loss” of the “related
companies”, and allocates (splits) that profit (or loss) among the two related companies, taking
into account the relative contribution made by each company towards generating that profit. The
allocation is to be made based on comparable ratios derived from uncontrolled situations
(involving unrelated companies) where the parties perform the similar degrees of function as in
the case of the “related companies”.

There are two major types of Profit Split Method: a. the Comparable Profit Split Method (also
referred to as “contribution analysis”) , and b. the Residual Profit Split Method, which is
discussed in the section below.

Under the Comparable Profit Split Method, the inquiry starts by determining the combined
operating profit of unrelated companies, which perform the same relative functions as those in
the “related companies” situation being examined. Using the “split ratios” in the unrelated
companies’ case, the operating profit of the “related companies” is then allocated (or split) with
the same ratios. Obviously, in practice it is difficult to obtain the profit split ratio of comparable
situations involving unrelated companies.

26.1(b)
Residual Profit Split Method

With the Residual Profit Split Method, a two-step process is employed. First, the operating
profits are allocated for the “normal contributions” or functions of the related companies.
Second, the remaining (residual) profit is allocated to the companies.
Example (Section 26 – Transfer Pricing Methods with Transfer of Properties - use of
Residual Profit Split method)
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XYZ is a corporation that develops, manufactures and markets a line of products for use by
police in
Country A. XYZ's research unit developed a bulletproof material for use in protective clothing
and headgear (Forcegear). XYZ obtains patent protection for the chemical formula for Forcegear.
Since its introduction, Forcegear has captured a substantial share of the market for bulletproof
material.

XYZ licensed its Asian subsidiary, XYZ‐Asia, to manufacture and market Forcegear in Asia.
XYZ‐Asia is a well-established company that manufactures and markets XYZ products in Asia.
XYZ‐Asia has a research unit that adapts XYZ products for the defence market, as well as a
well‐developed marketing network that employs brand names that it has developed.

XYZ‐Asia's research unit alters Forcegear to adapt it to military specifications and develops a
high‐intensity marketing campaign directed at the defence industry in several Asian countries.
Beginning with the 2013 taxable year, XYZ‐Asia manufactures and sells Forcegear in Asia
through its marketing network under one of its brand names.

For the 2013 tax year XYZ has no direct expenses associated with the license of Forcegear to
XYZ‐Asia and incurs no expenses related to the marketing of Forcegear in Asia. For the 2013
tax year XYZ‐Asia's Forcegear sales and pre‐royalty expenses are $500 million and $300
million, respectively, resulting in net pre‐royalty profit of $200 million related to the Forcegear
business. The operating assets employed in XYZ‐Asia's Forcegear business are $200 million.
Given the facts and circumstances, the Country A taxing authority determines that a residual
profit split will provide the most reliable measure of an arm's length result. Based on an
examination of a sample of Asian companies performing functions similar to those of XYZ‐Asia
the district director determines that an average market return on XYZ‐Asia's operating assets in
the Forcegear business is 10 percent, resulting in a market return of $20 million (10% X $200
million) for XYZ‐Asia's Forcegear business, and a residual profit of $180 million.

Since the first stage of the residual profit split allocated profits to XYZ‐Asia's contributions other
than
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those attributable to highly valuable intangible property, it is assumed that the residual profit of
$180
million is attributable to the valuable intangibles related to Forcegear, i.e. the Asian brand name
for Forcegear and the Forcegear formula (including XYZ‐Asia's modifications). To estimate the
relative values of these intangibles the taxing authority compares the ratios of the capitalized
value of expenditures as of 2013 on Forcegear related research and development and marketing
over the 2013 sales related to such expenditures.

As XYZ's protective product research and development expenses support the worldwide
protective
product sales of the XYZ group, it is necessary to allocate such expenses among the worldwide
business
activities to which they relate. The taxing authority determines that it is reasonable to allocate the
value of these expenses based on worldwide protective product sales. Using information on the
average useful life of its investments in protective product research and development, the taxing
authority capitalizes and amortizes XYZ's protective product research and development
expenses. This analysis indicates that the capitalized research and development expenditures
have a value of $0.20 per dollar of global protective product sales in the 2013 tax year.

XYZ‐Asia's expenditures on Forcegear research and development and marketing support only its
sales in
Asia. Using information on the average useful life of XYZ‐Asia's investments in marketing and
research and development the taxing authority capitalizes and amortizes XYZ‐Asia's
expenditures and determines that they have a value in 2013 of $0.40 per dollar of XYZ‐Asia's
Forcegear sales;

Thus, XYZ and XYZ‐Asia together contributed $0.60 in capitalized intangible development
expenses for
each dollar of XYZ‐Asia's protective product sales for 2013, of which XYZ contributed one‐third
(or $0.20 per dollar of sales). Accordingly, the taxing authority determines that an arm's length
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royalty for the Forcegear license for the 2013 taxable year is $60 million, i.e. one‐third of XYZ‐
Asia's $180 million in residual Forcegear profit.
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Section 27
Transfer Pricing Enforcement and Penalties
Under the TBUCA Regulations, any “underpayment” or “understatement” of tax due to
transfer pricing adjustments will trigger Sections 73 and 74 of the UNTAET Regulations
2000/18.

Sections 73 and 74 of the UNTAET Regulations 2000/18 provide as follows:
Section 73
Failure to deliver tax payment
73.1 Subject to Sections 73.2 and 73.3, where a person who is required to deliver tax
under the present Regulation fails to deliver all or part of such tax by the due date, that
person shall be liable to additional tax of 5% of the tax not paid by the due date plus an
additional 1% of the tax that remains unpaid on the 15th day of each month following the
due date; and:
(a)
(b)

if failure was due to gross carelessness on the part of the person, further
additional tax of twenty-five percent (25%) of the tax that remains unpaid; or
if failure was due to a deliberate attempt to avoid payment of tax, further
additional tax of one hundred percent (100%) of the tax that remains unpaid.

73.2 Where the due date that any tax required to be delivered by under the present
Regulation does not fall on a business day, the due date shall be the next business day
following the due date.
73.3 In order for any tax that is required to be delivered under the present Regulation
to the Central Payments Office or its nominated agent to be treated as having been
delivered by the due date, the Central Payments Office or its nominated agent must have
received that tax by that due date.
Section 74
Understatement of tax
Where a person who is required to complete a tax form under the present Regulation has
understated the amount of tax required to be shown on that tax form, that person shall be
liable to additional tax of fifteen percent (15%) of the understatement and:
(a)
(b)

if the understatement was due to gross carelessness on the part of the person,
further additional tax of twenty-five percent (25%) of the tax understated; or
if the understatement was due to a deliberate attempt to avoid payment of tax,
further additional tax of one hundred percent (100%) of the tax understated.
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Note that under the UNTAET regulations Sections 73 and 74, there are separate penalties for (a)
failure to pay tax and (b) the understating of the tax liability.

However, in order for the civil penalties under TBUCA Regulations Section 27 to apply, the
needs to at least a ten (10) percent adjustment of the gross receipts of the taxpayer.

Example (Section 27 – Transfer Pricing Enforcement and Penalties)
Company T was subject to a tax audit for the tax year 2013, with the audit examination on the
transfer pricing arrangements of Company T with its affiliated associated enterprises. Company
T’s gross receipts as reported on its original tax return, before the audit, was US$10,000,000.
The tax as reported and paid on the original tax return was US$300,000. The 2013 year tax
return was filed, and the tax paid, on March 31 2014. After the audit, the Commissioner of
Taxation issued a tax assessment against Company T, adjusting the gross receipts for the 2013
year to US$12,000,000 , increasing by $2,000,000 from the original reported gross receipts of
$10,000,000. The additional tax due for 2013, as a result of the tax assessment, was
US$600,000. The audit was concluded and the tax assessment was issued on Jan 31 2015.
The adjustment to Company T’s gross receipts exceeded 10% of the original gross receipts
amount (10% x $10,000,000 = US$1,000,000), as the adjustment was 20% of the gross receipts
amount (US$2,000,000 / $10,000,000 = 20% ), then the civil penalties of TBUCA Regulations
Section 27 will now apply. This inaccuracy of Company T’s 2013 year tax return, because the
net adjustment is 10 percent or more, is referred to as a “substantial valuation misstatement”.

The civil penalties applicable are as follows:

Assuming that Company T paid the additional tax due based on the audit tax assessment issued
on Jan 31 2015 on the same date (i.e. payment made on Jan 31 2015), then the UNTAET Section
73 penalty is: “additional tax of 5% of the tax not paid by the due date plus an additional 1% of
the tax that remains unpaid on the 15th day of each month following the due date”, calculated as
follows:
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5% x $600,000 = $30,000
1% x 10 months = 10% x $600,000 = $60,000 (since after Mar 31 2014, the unpaid tax of
$600,000 was not paid for 10 months on the 15th of each month beginning Apr 2014 to Jan 2015)
Since the Commissioner has determined that Company T’s failure was due to gross carelessness,
but not due to a deliberate attempt to avoid payment of tax, additional penalty of 25% x
$600,000 = $150,000, will apply.

The total UNTAET Section 73 penalties is therefore: $240,000 ($30,000 + $60,000 + $150,000
= $240,000).

Then, under UNTAET Section 74, the following penalties will apply:
15% x $600,000 = $90,000, being 15% of the understatement of tax, as per Section 74.
25% x $600,000 = $150,000, being the understatement due to gross carelessness of the taxpayer,
while the 100% penalty of Section 74(b) will not apply since the taxpayer was not determined to
have deliberately attempted to avoid payment of tax.

Therefore, the total UNTAET Section 74 penalties are: $240,000 ($90,000 + $150,000 =
$240,000).

As a result, the UNTAET Section 73 and Section 74 penalties combined which will apply under
the TBUCA Regulations, as a result of the additional tax assessment due to the transfer pricing
adjustments would be $480,000 ( Section 73 penalty of $240,000 + Section 74 penalty of
$240,000 = $480,000 ).
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Section 28
Documentation Requirements
TBUCA Regulations Section 28 sets out the documentation requirements for transfer pricing
purposes under Timor-Leste tax law.
Adequate transfer pricing documentation will make it easier for tax authorities to review a
taxpayer’s transfer pricing analysis and thereby contribute to avoiding a dispute or to a
timely resolution of any transfer pricing disputes that may arise. Adequate documentation is
characterized by (i) the sufficiency of the details demonstrating the taxpayers’ compliance with
the arm’s length principle, as well as (ii) the timely manner in which such details are
prepared and submitted to tax authorities upon their request. Therefore, it is in the interest of
both the taxpayer(s) and the Tax Administration of Timor-Leste that the transfer pricing
documentation in support of transfer pricing arrangements be well prepared, and that the rules
for such documentation under the TBUCA Regulations be relevant and clear.
Under these guidelines for the TBUCA Regulations, first the documentation requirements of the
TBUCA Regulations will be summarized, and then second, a discussion of the principles and
objectives of transfer pricing documentation will be presented, in the context of Timor-Leste tax
law.
The TBUCA Regulations documentation requirements are as follows:






A taxpayer with an aggregate related party transaction or transactions in the sum
of Five Hundred Thousand US Dollars (US$500,000) or more in a tax year is required
to report and disclose such transaction(s) in the income tax return filed for the tax year
Taxpayers are to keep and maintain accessible books and records containing all
relevant information about such transaction(s) for a period of seven (7) years,
commencing from the date the information or tax return containing the disclosures is
filed
Taxpayers are to compile transfer pricing documentation supporting the pricing of the
related party transaction(s) in the sum of US$500,000 or more.

Under TBUCA Regulation Section 28(a), the transfer pricing documentation requirement is
deemed met if the taxpayer maintains:


sufficient documentation to establish that the taxpayer can reasonably conclude that,
given the available data and the applicable pricing methods, the transfer pricing method
as selected by the taxpayer in its transfer pricing methodology provided the most reliable
measure of an arm's length result under the principles of the Best Method Rule as
described the present TBUCA Regulations, and
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provides that documentation to the Tax Administration within thirty (30) days of a
request for such documentation by the Tax Administration, in connection with an
examination of the taxable year to which the documentation relates



The documentation must be in existence when the return is filed. The Commissioner
may, in his discretion, excuse a minor or inadvertent failure to provide required
documents, but only if the taxpayer has made a good faith effort to comply and the
taxpayer promptly remedies the failure when it becomes known.

Then, TBUCA Regulations provides that, for those taxpayer(s) which are required to prepare the
transfer pricing documentation of the TBUCA Regulations, because they fall within the
threshold as specified in the TBUCA Regulations, the documentation must be in existence when
the return is filed. In other words, the documentation requirement is “contemporaneous” under
the TBUCA Regulations. An exception for the contemporaneous requirement is made for items
(viii) and (ix) of the principal documents listed below.

Under the TBUCA Regulations, for purposes of the contemporaneous documentation of the
TBUCA transfer pricing rules, the principal documents to be maintained by the taxpayer
include the following:
i.
legal

an overview of taxpayer’s business, including an analysis of the economic and
factors affecting pricing;

ii.

iii.
selected;

a description of taxpayer’s organizational structure covering all related parties
engaged in transactions potentially relevant
a description of the method selected and an explanation why the method was

iv.

a narrative of the alternative methods that were considered and the reasons for
rejecting those alternatives methods;

v.

a description of controlled transactions and any internal data used to
analyze those transactions;

vi.

a description of the comparables that were used, how comparability was
evaluated, and what adjustments (if any) were made;

vii.

an explanation of the economic/functional analysis and projections relied
upon in developing the method;
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viii.

a description or summary of any relevant data that the taxpayer obtains after the
end of the year and before filing a tax return, which would help determine if a
taxpayer selected and applied a specified method in a reasonable manner; and

ix.

a general index of the principal and background documents and a description of
the recordkeeping system used for cataloging and accessing those documents.

The TBUCA Regulations also provide that transfer pricing documentation prepared for a foreign
tax jurisdiction will not be considered acceptable for Timor-Leste taxation purposes.
Transfer Pricing Documentation – Principles and Objectives – In the Context of TimorLeste Tax Laws
The OECD’s guidance on documentation is well summarized in the following paragraphs of
the
2010 version of the OECD Transfer Pricing Guidelines23:
“Taxpayers should make reasonable efforts at the time transfer pricing is established to
determine whether the transfer pricing is appropriate for tax purposes in accordance with
the arm’s length principle. Tax administrations should have the right to obtain the
documentation prepared or referred to in this process as a means of verifying compliance with
the arm’s length principle. However, the extensiveness of this process should be determined in
accordance with the same prudent business management principles that would govern
the process of evaluating a business decision of a similar level of complexity and importance.
Moreover, the need for the documents should be balanced by the costs and administrative
burdens, particularly where this process suggests the creation of documents that would not
otherwise be prepared or referred to in the absence of tax considerations. Documentation
requirements should not impose on taxpayers costs and burdens disproportionate to the
circumstances
Taxpayers should nonetheless recognize that adequate record‐keeping
practices and voluntary production of documents facilitate examinations and the resolution
of transfer pricing issues that arise.
Tax administrations and taxpayers alike should commit themselves to a greater level of
cooperation in addressing documentation issues, in order to avoid excessive documentation
requirements while at the same time providing for adequate information to apply the arm’s
length principle reliably. Taxpayers should be forthcoming with relevant information in their
possession, and tax administrations should recognize that they can avail themselves of exchange
of information articles in certain cases so that less need be asked of the taxpayer in the context of
an examination …”

23

2010 OECD Transfer Pricing Guidelines, Section 5.28 and 5.29
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It is recognized that most non‐OECD countries, such as Timor-Leste, do not have the
extensive treaty networks of OECD countries and there will often have to be more
reliance upon taxpayer provided information for this reason.
Under the OECD Guidelines, the following types of information among other things should be
made available through documentation, although it is neither a minimum compliance list nor an
exclusive list of information:


Information about the associated enterprises involved in the controlled transactions and
independent enterprises engaged in similar transactions;



Information regarding the nature and terms of the controlled transactions,
economic conditions and property involved in such transactions, product or service flows
and changes in trading conditions or renegotiations of existing arrangements



Description of the circumstances of any known transactions between the taxpayer and
an unrelated party that are similar to the transaction with the foreign associated
enterprise, and therefore might be an arm’s length comparison;



Outline of the business structure of the organization, including the associated enterprises
and ownership linkages within the multinational enterprise group



Information about the amount of sales and operating results of the associated
enterprises from the last few years preceding the transaction; and



Information on pricing, including business strategies and special circumstances that may
be relevant, such as a “set‐off” arrangement with the buyer providing the seller some
services as part of the transaction.

Such information will help evaluate the functions performed by the associated enterprises, the
assets used in doing this, and the risks assumed by the parties to the transaction, all of which will
be important to a functional analysis, which as already mentioned in these guidelines to the
TBUCA Regulations section, is a pre-condition to the proper selection of transfer pricing
methodology.
In 2003, the Pacific Association of Tax Administrators (“PATA”), which is comprised of
tax administrations from Australia, Canada, Japan and the U.S., announced its “Transfer Pricing
Documentation Package” (the “Package”). At present, Timor-Leste is not a member of
PATA, and accordingly, the PATA Package has no relevance to the documentation rules for
purposes of the TBUCA Regulations.
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In applying and interpreting the TBUCA Regulations as to what information to be included in
the TP (transfer pricing) documentation, the following general principles should be borne in
mind:


In preparing TP documentation, taxpayers must decide the type and scope of
documentation and information that should be provided to meet the
documentation requirement and avoid any tax adjustments and penalties, while at the
same time minimizing added burdens and potential tax exposure in the event of a tax
audit



The main objective of preparing and maintaining documentation is to place the
taxpayer in a position where it can readily demonstrate that it has exerted reasonable
efforts to ensure that its transfer prices are consistent with the arm’s length principle.
While the TBUCA Regulations expressly provides a list of the principal documents
which should be maintained by the taxpayer, it should not be necessarily be considered
as an exclusive listing, as it is not possible to specify a comprehensive list of
documentation requirements that would meet the needs of all taxpayers and situations,
because the documentation required depends on the specific facts and circumstances of
each case.





First of all, information as to the related parties that are involved in the controlled
transactions at issue needs to be documented. Such information includes i) an
outline of business with transaction parties, ii) the structure of the organization, iii)
ownership linkage within the multinational group, iv) the amount of sales and operation
outcome from the last few years preceding the transaction; v) the level of the taxpayer’s
transactions with foreign related parties, for example the amount of inventory sales,
value of services rendered, rent for tangible assets, the use and transfer of intangible
property, and interest on loans, etc.. Information about functions performed,
assets employed and risks assumed would be important items for TP documentation.



The current business environment and forecasted changes or commercial and
industry conditions affecting the taxpayer, such as market scale, competitive conditions,
regulatory framework, technological progress, foreign exchange market, also may need to
be documented.



An explanation of the selection, application, and consistency with the arm’s length
principle of the transfer pricing method used for the establishment of the transfer pricing
is also needed. Information on factors influencing the setting of prices or the
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establishment of any pricing policies for the taxpayer and the whole MNE group would
be also useful.


If the documentation is designed to allow the evaluation of comparables used in a
transfer pricing study, it would not be sufficient merely to provide a list of
“comparables.” In cases where internal or third‐party comparables are used by a
taxpayer to support its transfer pricing policy, supporting documentation should be
provided explaining the process followed to arrive at a particular list of comparables and
the arm’s length range of those comparables.



Where a transfer pricing study relies on comparable information which has been obtained
following such a process, it would be reasonable to expect each of the steps to be
documented in order to make it possible for the tax administration conducting an audit to
assess the quality of the analysis.
o For example, if a taxpayer uses multiple‐year data on the ground that its
transactions are affected by business cycles, it would be reasonable for
the taxpayer to provide some documentation explaining why a business
cycle is a factor to be considered, the type (e.g., business cycle, product
cycle) and duration of the cycle and placement of the controlled enterprise
in the cycle. Based on this analysis, the qualitative and quantitative criteria used
to select or reject comparables should be carefully documented



Where a taxpayer concludes that no comparable data exists or that the cost of locating the
comparable data would be disproportionately high relative to the amount at issue,
reasons for such conclusion should be duly explained together with supporting
documentation.



Special circumstances would include details concerning any intentional set‐off
transactions that have an effect on determining the arm’s length price. In such a case,
documentation may be necessary to help describe the relevant facts, the
qualitative connection between the transactions, and the quantification of the set‐
off arrangement. In this situation, contemporaneous documentation helps minimize
the use of hindsight, and the possible suggestion of manipulation based on that
hindsight.



TP documentation for intra‐group services is important to satisfy as to the legitimacy of
intra‐group service charges, including management fees. When TP documentation is
prepared for intra‐group services, it should be focused on whether intra‐ group
services have in fact been provided and what the intra‐group charge should be for such
services for tax purposes. Once the relevant intra‐group services have been identified, the
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documentation of such intra‐group services performed by the service provider and the
benefits received by the service recipient should be thoroughly prepared.


A cost contribution arrangement (CCA)24 is a framework agreed among business
enterprises to share the costs and risks of developing, producing or obtaining assets,
services, or rights, and to determine the nature and extent of the interests of each
participant in those assets, services, or rights. Documentation is crucial for the proper
operation and tax treatment of a CCA because the form and value of each participant’s
contribution cannot be properly obtained without proper documentation. Prudent business
management principles would lead the participants to a CCA to prepare or obtain
materials regarding the nature of the subject activity, the terms of the arrangement, and its
consistency with the arm’s length principle.
o Over the duration of the CCA’s term, the following information could be
particularly useful:
 Terms, participants, subject activity and conditions of initial arrangements
and any change to the arrangement;
 The manner in which participants’ proportionate shares of expected benefits
are measured, and any projections used in this determination;
 The form and value of each participant’s initial contributions, and a detailed
description of how the value of initial and ongoing contributions is
determined;
 Any provisions for balancing payments or for adjusting the terms of the
arrangements to reflect changes in economic circumstances;
 A comparison between projections used to determine expected benefits from
CCA activity with the actual results; and
 The annual expenditure incurred in conducting the CCA activity, the form and
value of each participant’s contributions made during the CCA’s terms, and a
detailed description of how the value of contributions is determined and
how accounting principles are applied consistently to all participants.

24

In some tax jurisdictions, this is referred to as “cost sharing arrangement”
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Section 30
Tax Audit
Section 30 of the TBUCA Regulations provides that the Tax Commissioner shall have the
authority to conduct periodic tax audits to test tax compliance. The following sections also deal
with the tax audit process:
Section 31 (Tax Audit Methods)
Section 32 ( Office Control)
Section 32A (Field Controls)
Section 34 (Participation of a Taxpayer in Office Control Procedure)
Section 35 (Change of Tax Liability upon Findings of Desk / Office Controls)
Section 36 (Field Audit Controls)
Section 37 (Field control Procedure)
Section 38 (Time of Field Control)
Section 39 (Report)
Section 39A (Tax Audit Conferences)
It should be noted that there are several provisions of the Indonesian Law on Income Tax and the
General Tax Regime and Procedures25 speaking to the authority of the Commissioner to conduct
tax audit. The UNTAET Regulation 2000/1826 and the Ministerial Diploma 3/200927, issued
pursuant to Decree-Law 13/2009 cumulatively provide additional legal framework for a tax audit
of the taxpayers subject to the TBUCA and the TBUCA Regulations.

25

See. Section 29(1) the Law on the General Tax Regime and Procedures.
See- UNTAET Reg. 2000/18, Sections 51, 62-64.
27
See-Articles 17(a), (b), (d), (e), 18(1), 2(e),(f), (g), (h) and (j).
26
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The outcome of an effective audit process is two‐fold:
(i)

encourage future compliance and

(ii)

increased current tax revenues (where cases are successfully audited).

The better the “quality” of the cases referred for audit, the higher the probability of successful
audits and vice versa. It is therefore just as important to dedicate adequate time and resources to
risk assessment as it is to dedicate the appropriate time and resources to the audit of a case.
Risk assessment should be carried out at various stages of the audit subsequent to the initial
risk assessment, similar to a cost/benefit analysis, to ensure the most efficient and
effective use of time and resources. This should be built into the auditing process and
incorporated as part of the audit program. A risk identification and assessment process followed
by engagement with the taxpayer can at times be a worthwhile approach to adopt.
This allows for better understanding of the risks identified and gives taxpayers the opportunity to
explain the commercial context of the transactions/risks identified. Such an approach is again
designed to ensure that the risks have been profiled in the most robust manner before resources
are committed to carrying out an in‐depth audit.

It is also useful to organize an audit manual, which will provide the policies and standardized
procedures in conducting audits. Then, for each taxpayer selected for audit, an audit program
should be developed for the specific audit. The audit program should include as many details as
possible, such as: type and quantity of information to be requested, location(s) of audit,
personnel of the taxpayer to be present at various stages of the audit, areas of audit focus,
expected timing of the audit.

In making selections of audit targets amongst the Contractor, the Timor-Leste Tax
Administration pays particular attention to those which may have a higher risk of transfer
pricing audit issues:


Consistent and continued losses, or “diminished” taxable income;
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Transactions with related parties in countries with lower effective/marginal tax
rates, especially secretive jurisdictions;



Local low profit or loss making companies with material cross‐border transactions
with related parties offshore, where the offshore part of the group is relatively
much more profitable;



The existence of centralized supply chain companies in favorable tax jurisdictions
i.e. centralized sourcing or marketing companies located in jurisdictions with low or
no tax regimes and which are not located in the same country/region as the
group’s main customers and/or suppliers.



Material commercial relationships with related parties in jurisdictions with
aggressive/strict transfer pricing rules – the corporate group may be more likely to set
transfer prices in favour of the more aggressive jurisdiction at the cost of the less
aggressive jurisdiction, due to the higher likelihood of intense scrutiny in the first
jurisdiction.



The same applies in the case of material commercial relationships with companies
located in the “home” jurisdiction of the MNE or the location where the holding company
is listed.



Similar considerations apply where there are material commercial relationships
with companies in jurisdictions that employ safe harbours or similar rules that do not
always align to the arm’s length principle.

Accordingly, in the selection of taxpayer audit targets, the following factors are normally
considered by the Tax Administration, in accordance with the TBUCA Regulations and other
applicable laws:


Tax risk profile of taxpayer



Past conduct of the taxpayer



Significance of the taxpayer-relative to the Timor-Leste revenue



Evaluate effect of tax audit and control on efficiency of tax collection
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Authority of Timor-Leste Tax Administration to access Taxpayer Information
According to TBUCA Regulations Section 30A, any authorized officer or employee of the Tax
Administration, designated and acting via the authority of the Commissioner:


may examine the relevant books, papers, records or other data



take relevant testimony of the person concerned, under oath



summon the person liable for tax or required to perform the act, or any officer or
employee of such person or any person having possession, custody, or care of books of
accounts containing entries relating to the business of taxpayer to appear before one or
more officers or employees of the Tax Administration to produce such books, papers,
records, or other data to give relevant testimony, under oath



take such testimony of the person concerned, under oath, as may be relevant or material
to such inquiry

This summons power may be used in an investigation of either civil or criminal tax related
liability. To give force and meaning to the general authority to examine, the Timor-Leste Tax
Administration has the statutory power to compel a taxpayer or any other person to produce
records and testify under oath.

The Commissioner may designate one or more officer or employee and is authorize such
individual to take testimony under oath of the person summoned and to receive and examine
books, papers, records, or other data produced in compliance with the summons.

Under TBUCA Section 30, the sequence of a typical audit is as follows:
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a tax audit is commenced with an official tax audit notification issued by the Tax
Administration and delivered to a taxpayer, or the taxpayer’s representatives, as the case
may be



a taxpayer under tax audit shall, upon a written request by the Tax Administration:


show and or submit books and records, or copies thereof, documents and or
information specifically requested by the Tax Administration and forming the
basis of the book and records, documents pertaining to income received,
expenditures incurred, business activities, independent work of the taxpayer or the
independent work performed for the taxpayer and connected with a petroleum
project, directly or indirectly



grant access to enter such places or offices, factory, installations, platforms,
Contract Area as is deemed necessary and material to carrying out the audit

Timor-Leste taxpayer audit target selection

290

EX. J 467

Case: 18-3662

Document: 003113121464

Page: 929

Date Filed: 12/31/2018

291

EX. J 468

Case: 18-3662

Document: 003113121464

Page: 930

Date Filed: 12/31/2018

Tax Audit in the format of Office Control
If the tax audit is conducted in the format of “Office Control”, then the Tax Administration
conducts the following procedures:


verifies the accuracy, completeness, truthfulness and legal base of the data shown in tax
or information returns of whatever description,



reviews the tax balances, accounting statements and other statements or positions of the
taxpayer, comparing the said data to data from tax accounting records and other official
records kept by, or at the disposal of, the Tax Administration

Office controls are conducted in the premises of the Tax Administration by tax auditors or
inspectors and or lawyers.
Tax Audit in the format of Field Control
If the tax audit is to be conducted in the format of “Field control”, then the Tax Administration
conducts the following procedures:


examination of the taxpayer’s books and records either at the
taxpayer’s premises or at the premises of the Tax Administration



An examiner will check the entire return filed by the taxpayer and will examine the
books, papers, records and memoranda dealing with matters required to be included in
the return



If the return presents an engineering or appraisal problem (e.g. depreciation or depletion
deductions. Gains or losses upon the sale or exchange of property, or losses on account of
abandonment, exhaustion, or obsolescence), it may be investigated by an engineer agent
who makes a separate report.

In the case where the tax audit is to be conducted in the format of a “field control”, then the
taxpayer has the following responsibilities and rights:
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if the field control is conducted in a premises occupied, owned, leased on controlled by
the taxpayer, to designate an appropriate working area at the disposal of the tax auditors,
inspectors and or their representatives



during the field audit and during the business hours of the taxpayer, the auditors,
inspectors and representatives of the Tax Administration shall have the right to enter and
remain in the places designated by taxpayer for use of the tax auditors, where the
taxpayer may be conducting its business



the taxpayer or a representative with a valid power of attorney may be during the
inspection of the books and records of the taxpayer by the auditors



if the taxpayer or representative are not present and the audit progress is
consequently prevented or delayed, a notation must be made in the audit record



if the field control is not conducted in the business premises of the taxpayer, the auditors
or their representatives may inspect the taxpayer’s business premises and enter the
report of the inspection in the audit records. In such a case, the taxpayer shall be
required to participate in the fact finding process relevant to taxation in such manner
so as to give information and statements at the written request of the Tax Administration



the taxpayer is required to enable the tax auditors and their representatives to obtain
copies of relevant documents and or samples of goods



if the taxpayer is unable to attend, the taxpayer must delegate a person to act as his agent
or representative to attend the audit



the auditors and their representatives may request in writing the data or other
documentation from employees of the taxpayer or other persons controlling such data or
documentation



the taxpayer’s employees and persons with control of the relevant are obligated to make
the information or documentation at their disposal available to the Tax Administration
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if a field control tax audit is conducted at the taxpayer’s premises, it shall be conducted
only during the taxpayer’s working hours and exceptionally after working hours as well,
if the purpose of the field control requires this and if the taxpayer consents

Stay of Statute of Limitation when Tax Audit is Pending (TBUCA Regulations Section
39B)
Under the TBUCA Regulations, once a tax audit commences against a taxpayer (the date on
which the audit notice is served on the taxpayer is considered the audit commencement date),
then the statute of limitation is stayed.

Taxpayer’s Right to Appeal Upon Tax Assessment
Under the TBUCA Regulations, the taxpayer has a right to appeal against a tax assessment.
The procedures which a taxpayer wishes to appeal are specified in TBUCA Regulations, Section
40, which provide in summary form as follows:


the notice of appeal against an assessment, reassessment or any other decision of
the Commissioner shall be submitted to the Appeals Office within sixty (60) days
from the day on which the assessment was delivered to the appellant



the appeal fees (as set by the Commissioner) must accompany the notice of appeal



three (3) copies of the notice of appeal and any accompanying documents have to
be submitted



the notice of appeal must be signed by the appellant (i.e. taxpayer) or a
representative of the appellant



Copy of the tax assessment as issued by the Commissioner has to be attached to
the notice of appeal

The notice of appeal which the taxpayer submits must contain the following information:
i.

the amount as set by the respondent (i.e. the Commissioner) as chargeable
income and amount of tax according to the tax assessment (i.e. the tax
amount in the tax assessment as issued)
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the amounts which, according to the appellant (i.e. the taxpayer)'s
contention , should be the correct amount of chargeable income and tax;

iii.

a narrative of the factual and legal reasoning forming the basis of the
Appellant’s disagreement with the disputed assessment

iv.

the relief sought by the Appellant (i.e. the taxpayer)

Then, on the part of the Tax Administration, the following procedures are required to be
followed:


the Appeals Office has to provide a copy of the notice of appeal and any documents
received from the Appellant (i.e. the taxpayer) to the National Director of the National
Directorate of Petroleum Revenue within two (2) business days from the date of receipt
from the Appellant



the National Director of the National Directorate of Petroleum Revenue has to submit to
the Appeals Office within fifteen (15) days after receiving the notice of appeal: a written
notice specifying the reasons for the assessment. For this purpose, a copy of the preassessment letter (if any) issued to the appellant (i.e. taxpayer) and any subsequent
correspondences between the National Director and or the Commissioner and the
Appellant may be substituted as the written notice required



Where new issues are raised by the appellant other than those covered in the preassessment letter (if any) and other related correspondences, the Appeal office may
require the National Director of NDPRM to submit a written brief in response to the
appeal.
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Diagram of the appeals procedure

296

EX. J 473

Case: 18-3662

Document: 003113121464

Page: 935

Date Filed: 12/31/2018

Section 33A
Amendment of Tax Returns
After a taxpayer has filed a tax return for a particular taxable period, and provided that a tax
audit has not been initiated by the Tax Commissioner against the taxpayer for the tax return for
that particular year, the taxpayer may submit an amended return to correct the original tax return.

However, the taxpayer must submit the amended tax return within twenty four (24) months of
the date on which the original tax return was due, or, if there was a tax liability, within twenty
four (24) months of the date the original tax liability was due.

If a taxpayer initiates an amendment of a tax return resulting in an increase in the tax liability
amount from a prior period, the taxpayer shall be subject to the civil penalty provisions of
Sections 73 and 74 of the UNTAET Regulation 2000/18.
Example (Section 33A – Amendment of Tax Returns)
Company X filed its corporation income tax return for the year 2012 on January 15, 2013. There
was no balance due on the tax return, as Company X had overpaid its 2012 tax by the installment
payments it had made during 2012. Then, in February 2015, Company discovered it made an
error, and had overstated its income for the year 2012, and as a result overstated its 2012 tax on
the original tax return as filed. Since the original due date of Company X’s 2012 tax return was
March 31 2013, the twenty four (24) months’ time period to determine the deadline for amending
the 2012 return began to run on March 31 2013, and not on January 15 2013. Therefore, under
the Regulations, Company X has until March 31 2015 to file an amended tax return for the tax
year 2012, to correct its original 2012 tax return as filed.
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The Additional Petroleum Tax Regime
The Additional Petroleum Tax (APT) regime is governed primarily by Sections 11-18 of the
TBUCA and 17-24 of the TBUCA Regulations. The APT is separate and distinct from the
Corporate Income Tax (CIT) and it is an additional tax imposed only on Contractors after
reaching certain milestones (i.e. recovery of cost). The APT is payable only where a Contractor
has a positive amount of accumulated net receipts arising from Petroleum Operations for a tax
year. The APT payable for a particular year is deductible in the calculation of the taxable income
of the Contractor in the year in which the Contractor is subject to APT.
The APT is calculated in accordance with this formula:
A x 22.5% / (1-r)
where:
A: is the “accumulated net revenue” of the Contractor for the Petroleum Operations for the year;
and
r: is the rate of corporate Income Tax ( 30% as stipulated in Section 3.3 of the TBUCA).
The accumulated net revenue (ANR) of a Contractor for Petroleum Operations as prescribed
under Section 84.1 of the TDA for a tax year is calculated according to the following formula:
((A x 116.5%) – (I x (1-r))) + B
where:
A: is the Contractor’s accumulated net revenue for the Petroleum Operations at the end of the
previous tax year (entered as a negative to denote a loss), and is deemed to be nil if APT was
payable in the previous year of tax;
B: is the Contractor’s “net revenue” from Petroleum Operations for the current tax year;
“Net revenue” of a Contractor for a tax year is the “gross revenue” of the Contractor for the year,
less the total deductible expenditure of the Contractor for the Petroleum Operations for that year
(this may be negative).
The definition of “gross receipts”28 is very expansive and it includes but not limited to income
accrued for Income Tax purposes and other amounts received by the Contractor but interest
income and amounts received or accrued as consideration for the transfer of an interest in
Petroleum Operations are excludible.

28

Sections 20 of the TBUCA Regulations, 14 of the TBUCA.
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l: is the interest expense and other financial charges paid by the Contractor in respect of the
Petroleum Operations in the current tax year and is entered in the formula as a negative number;
and
r: is the rate of corporate Income Tax (30% currently).
The position of the Timor-Leste Tax Administration is that in the ANR equation above, if the
component (A x 116.5%) is negative for a tax year, that component cannot be offset by (I x (1r)), such that the result of ((A x 116.5%) - (I x (1-r))), is lesser than A, in absolute terms.
Example- APT Calculation
Assume the followings for a Contractor named Holland Oil Corporation (HOC) for the tax year ended
December 31, 2011:
Gross Revenue (excluding interest income)
2011 deductible expenditure (including interest & financial charges
Capital expenditure incurred in 2011:
Operating expenses in connection with Petroleum Operations
CIT @30% on taxable income before deducting SPT
Total deductible expenditure for 2011

US$400,000,000
(5,000,000)
(30,000,000)
(40,000,000)
(75,000,000)
$150,000,000

Net Revenue of the 2011 year ($400m-150m)
Accrued Net Receipts (ANR) as on Dec. 31, 2011
ANR after JPDA reduction (ANR X 90%)

250,000,000
250,000,000
225,000,000

APT Payable (ANR after JPDA reduction x22.5/70%)

72,321.428

APT installments paid during 2011
APT due ($72,321,428-70,000)

(70,000,000)
$2,321,428

APT-Payment and Reporting Obligations & Procedure
To the extent that a Contractor is subject to APT, the reporting obligations and procedure is
substantially the same as those of Corporate Income Tax. The due date29 for the APT payment
and the informational/tax return is the same as the annual income tax (i.e. 31 March of the year
following the affected tax year).
Consistent with the income tax reporting obligations and procedure, Contractors that are subject
to APT are mandated to prepare and submit to the Tax Administration an estimated tax liability
for the year and make installment payments calculated at 1/12th of the estimated annual APT
29

Sections 17 of the TBUCA, 23.7 of TBUCA Regulations.
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liability, and remit 1/12th on a monthly basis. Just like the monthly installment obligations, the
APT monthly tax installment is due on the 15th of each successive month.30
APT- Nature of deductible expenditures
It should be noted that the items, nature and categories of permissible deductions for the
purposes of calculating the taxable corporate income tax are not the same as those permissible
for calculating SPT. The items that are permissible for calculating the APT are:
1. expenditures incurred during the current year by a Contractor in connection with
Petroleum Operations but excluding items of depreciation, amortization, interest and
other financing charges;
2. capital expenditure incurred during the current year for the acquisition or construction of
a tangible or intangible asset used in the Petroleum Operations of a Contractor in a
particular contract area, excluding any amount paid as consideration for the acquisition
of an interest in a Petroleum Operations;
3. exploration expenditure incurred by the Contractor during the current year in a particular
contract area; and
4. the corporate income tax imposed Section 3.3 of TBUCA, excluding any penalties and or
interest imposed under Sections 72-74 of the UNTAET Regulation 2000/18.

National Directorate of Petroleum and Mineral Revenue
30

Sections 18 of theTBUCA and 24 of the TBUCA Regulations.
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User Fee Schedule: Effective August 1, 2013

CATEGORY
1. Private Letter Ruling Requests
(a) Advance Letter Ruling by a Contractor

$1,750

(b) Post-transaction Letter Ruling by a Contractor

$7,500

(c) Advance Letter Ruling by a Subcontractor

$250

(d) Post transaction Letter Ruling by a Subcontractor

$750

2. Change in Accounting/Inventory Method Requests
(a) Accounting Method Change by a Contractor
(b) Accounting Method Change by a Subcontractor
(c) Inventory Method Change by a Contractor
(d) Inventory Method Change by a Subcontractor

$2,000
$500
$1,500
$500

3. Advance Pricing Agreements (APAs)/Multi-lateral APAs
(a) Approval of Advance Pricing Agreement by a Contractor

$10,000

(b) Approval of Advance Pricing Agreement by a Subcontractor

$2,500

(c) Approval of Advance Multi-lateral APAs

$15,000

4. Appeals Against Tax Assessments
(a) Appeals against additional tax assessments by a Contractor

$2,000

(b) Appeals against additional tax assessments by a Subcontractor

$500
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(c) Appeals by Contractors and Subcontractors not involving additional tax assessments $0 (no fee)

5. Certified True Copies of Previously filed Tax Returns
(a) Certified True Copy of previously filed tax return by a Contractor

$200

(b) Certified True Copy of previously filed tax return by a Subcontractor

$50

6. Income Tax/APT/SPT Pre-Filing Agreement
(a) Income tax/APT/SPT pre-filing agreement by a Contractor

$30,000

(b) Income tax pre-filing agreement by a Subcontractor

$3,000

7. Tax Treaty Limitation of Benefit Requests
(a) Request for Competent Authority Assistance by a Contractor

$25,000

(b) Request for Competent Authority Assistance by a Subcontractor

$7,500

8. Request for Extension of time to file Informational Return
(a) Request by a Contractor to file any tax/informational return

$300

(b) Request by a Subcontractor to file any tax/informational return

$75

PROCEDURAL MATTERS
Required certification.
A person seeking a reduced user fee under any of the categories above paragraph must
provide to the Timor-Leste Tax Administration the following certification in order to
obtain the reduced user fee:
(a) If a person seeking a reduced user fee is a Contractor, the person must certify under oath in
the request that its gross income is less than $2,000,000 for the last full taxable year ending
before the date the request is filed.
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(b) If a person seeking a reduced user fee is a Subcontractor, the person must certify under oath
in the request that its gross income is less than $350,000 for the last full taxable year ending
before the date the request is filed.

A request for a reduced user fee shall be made by an application to the Timor-Leste Tax
Commissioner. The application must contain the following information/documents:
i.
ii.
iii.
iv.
v.

The name and the Tax Identification Number of the applicant;
a copy of the tax return filed in the immediate past year before the date of the application
for a reduced user fee,
the names of the officers/Directors of the applicant;
a narrative of the background facts and circumstances of the applicant; and
the reason why the applicant is unable to pay the prescribed user fee.

The application must be signed by an authorized officer of the applicant. The grant of such
application is discretionary and it will largely depend on the peculiar circumstances of the
applicant.
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Regulation TDA-IX/12: Definitions
“Accounting” means a systematic process under the IFRS or a Generally Accepted Accounting
Practice, of recording of data and information in respect of assets, liabilities or debt, equity,
income and expenditures, and all outlays associated with the acquisition and delivery of goods
and services, resulting in a financial report in the form of a balance sheet and profit and loss
statement at end of each reporting period
“Affiliate” means in respect of a Contractor or Subcontractor (or, if more than one person, in
respect of each such person), a person that controls, is controlled by, or is under common control
with the Contractor or Subcontractor or any such persons as the case may be;
“Associate” in relation to a person means any other person who acts or is likely to act in
accordance with the wishes of the person as a result of a connection between the persons or
common ownership or control; 3 of the UNTAET Regulation 2000/18; it includes:
a) A natural person and a relative of the natural person;
b) A legal person and any person who owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in the legal person; or
c) Two or more legal person if a third owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in each person;
“Amount” includes any value in kind or cash;
“Air or Sea Transportation Services” means any transportation of passengers, mail, or goods
by air or sea:
a) between two places in Timor-Leste;
b) From a place in Timor-Leste to a place outside Timor-Leste;
c) From a place outside Timor-Leste to a place in Timor-Leste
“Annual Tax Return” means a form used by a taxpayer to report the calculation and/or payment
of tax due within a tax year
“Approval” means a written authorization;
“Approved Contract” means a contract made by the Contractor and approved by the
responsible Ministry or Designated Authority, as the case may be, as part of a Development
Plan;
“Arm’s Length Transaction” means transactions in which the conditions and or terms imposed
between two related parties or associates in their commercial or financial relations are similar to
those which would be made between independent enterprises;
“Audit” means a series of activities to seek, gather and process data, documents and or
information for tax compliance purposes;
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“Bank” means any legal person licensed to accept deposits, and using such funds, either in
whole or in part, to make extensions of credit or investments for the account, and at the risk, of
the person carrying on the business;
“Board” means the Board of Tax and Customs Appeals established under the UNTAET
Regulation 2000/18;
“Body” means a type of business organization which may be a limited company, limited
partnership, an enterprise owned by the government in whatever name and form, association,
cooperative, joint venture or similar arrangement, permanent establishment and other such
business enterprise;
“Carry Forward Loss” means a loss carried forward under Section 73 of the Taxes and Duties
Act, 2005, excluding interest expense carryover under Section 74.3 of the Taxes and Duties Act;
“Code” means the Petroleum Mining Code agreed and adopted by Timor-Leste and Australia
under Article 7 of the Timor Sea Treaty, as amended, varied, modified, or replaced from time to
time, and the regulations or orders made thereunder;
“Commissioner” means the Commissioner or the Director General of the Directorate of
Revenue and Customs of the Ministry of Finance Timor-Leste;
“Contract Area” means the area that is subject of a Petroleum Agreement and, if any part of a
Contract Area is relinquished pursuant to a Petroleum Agreement, the Contract Area is the
Contract Area originally granted;
“Contractor” means a person with whom the responsible Ministry or Designated Authority, as
the case may be, has made a Petroleum Agreement;
“Control” means in relation to a person, the power of another person to secure:
a) by means of the holding of shares or the possession of voting power, in or in relation to
the first person or any other person; or
b) by virtue of any power conferred by the articles of association of, or any other document
regulating, the first person or any other person,
that the affairs of the first person are conducted in accordance with the wishes or directions of
that other person;
‘Controlled Taxpayer” means any one of two or more taxpayers owned or controlled directly or
indirectly by the same interests, and includes the taxpayer that owns or controls the other
taxpayers;
“Controlled transaction or controlled transfer” means any transaction or transfer between two
or more members of the same group of controlled taxpayers. The term uncontrolled transaction
means any transaction between two or more taxpayers that are not members of the same group of
controlled taxpayers;
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.
“Crude Oil” means crude mineral oil and all liquid hydrocarbons in their natural state or
obtained from Natural Gas by condensation or extraction;
“Customs Controller” means the Controller of the Customs Service;
“Customs Service” means the Timor-Leste Customs Service;
“Customs Value” means the fair market value of the goods including cost, insurance and freight
as determined in accordance with article VII of GATT, or any amendments thereunder;
“Crude Oil” means crude mineral oil and all liquid hydrocarbons in their natural state or
obtained from Natural Gas by condensation or extraction;
“Decommissioning Plan” means the Decommissioning Plan approved the responsible Ministry
or Designated Authority, as the case may be, under a Petroleum Agreement;
“Decommissioning Security Agreement” means the Decommissioning Security Agreement
approved by the responsible Ministry or Designated Authority, as the case may be, under a
Petroleum Agreement;
“Depreciable Asset” means any tangible movable property that:
(a) has a useful life exceeding one year;
(b) is likely to lose value as a result of wear and tear, exploitation, or obsolescence; and
(c) is wholly or partly or substantially used in the conduct of taxable activities;
“Designated Authority” means the Designated Authority established under Article 6 of the
Timor Sea Treaty;
“Designation Notice” is a notice described in Section 68 of UNTAET Regulation 2000/18;
“Development Expenditure” means expenditure incurred, after the responsible Ministry or
Designated Authority has approved a Development Plan, in preparing a site for Petroleum
Operations, including drilling and completing production wells, and the construction of
production facilities, but does not include any expenditure incurred in the acquisition or
construction of a pipeline or in the acquisition of a depreciable asset;
“Development Plan” means the plan for the development and production of petroleum or gas
resources in the Contract Area approved by the responsible Ministry or Designated Authority, as
the case may be;
“Dividend” means any distribution of profit from current year or from accumulated earnings by
a legal person to a member as a result of participation in the capital of the legal person,
including:
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a) Any amount returned to a member in respect of a membership interest in a legal person
on a partial reduction in capital to the extent that the amount returned exceeds the amount
or value by which the nominal value of the membership interest was reduced; or
b) Any amount distributed to a member on redemption or cancellation of a membership
interest, including liquidation, to the extent the amount distributed exceeds the nominal
value of the membership interest;
“Employee” means:
a) a natural person who is in employment; or
b) a natural person whose provision of services is substantially similar to the provision of
services by a person who is in employment
“Employer” means a person who hires an employee pays periodic wages to an employee;
“Employment in Timor-Leste” means the provision of personal services in Timor-Leste:
(a)
(b)
(c)
(d)

in the course of an employer and employee relationship;
as director of a company;
as the holder of a public office; or
as an official of the government of Timor-Leste posted overseas;

“Exploration Expenditure” means expenditure relating to and connected with geological,
geophysical and geochemical surveys, exploration or appraisal drilling, or feasibility and
environmental impact studies incurred in conducting Petroleum Operations prior to the grant of
an approval of the Development plan by the responsible Ministry or Designated Authority, as the
case may be;
“Field Export Point” means the point at which petroleum from a Contract Area leaves the
Contract Area, or such earlier point at which it is loaded onto or enters a vessel, pipeline, or other
means of transportation to be transported from the Contract Area;
“Financial institution” means any licensed bank or other licensed legal person that is
primarily engaged in the business of making credit extensions or investments for the account,
and the risk, of the person carrying on the business;
“Goods” means any substance, organism, article or thing, whether manufactured or natural,
which is not a human body, cadaver or human remains;
“Head Office Expenditures” means any executive, management, or general administration
expenditures incurred by a non-resident person in the ordinary course of business, and which
expenses are incurred solely and primarily for business purpose and for the benefit of the
permanent establishment of the person in Timor-Leste;
“Intangible Asset” means any property, other than tangible movable or immovable property,
that:
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a) has a useful life exceeding one year;
b) is used wholly or substantially in the conduct of taxable business activities;
“Intangible expenditure” means any expenditure incurred other than in the acquisition of
any tangible movable or immovable property, or tangible asset;
“Interest” means:
a) any amount (including a premium or original issue discount) paid or accrued
under a debt obligation that is not a repayment of capital and pursuant to
petroleum operations; or
b) any amount that is functionally equivalent to an amount referred to in paragraph
(a), such as amount paid or accrued under an interest rate swap agreement or as
defaulted under a guarantee agreement, pursuant to petroleum operations;
c) any commitment, guarantee, service, or similar fee payable in respect of a debt
obligation or other instrument or agreement giving rise to interest under
paragraphs (a) or (b);
For the purposes of Section 74 of the Taxes and Duties Act, 2008 as amended or modified, the
interest referred to in paragraphs (a)-(c) must be charged by a bank.
“International Financial Reporting Standards” means the most recent International Financial
Reporting Standards issued by the International Accounting Standards Board or any successor
entity taking over the role of issuing International Financial Reporting Standards;
"Law on Income Tax" means the Taxes and Duties Act, 2008, including any
amendments and Regulations thereunder, and such other laws applicable in Timor-Leste under
UNTAET Regulation No. 1999/1;
“Legal Person” means:
a) any limited liability company, joint stock company, general partnership, limited
partnership, or other unincorporated association or body of persons, whether
incorporated, formed, organized, or established in Timor-Leste or elsewhere;
b) any trust, undivided estate of a deceased natural person;
c) a government, a political or administrative subdivision of a government in
whatever name or form, or public international organisation, or an entity,
organisation, association, or business form owned by a government, political
subdivision of a government, or public international organisation;
“Long-Term Contract” is a contract for manufacture, installation, maintenance, or construction,
or services related thereto, that is not completed in the tax year in which work under the contract
commenced, other than a contract estimated to be completed within six months of the date on
which work under the contract commenced;
“Management Services” means the provision of managerial services, consulting, supervisory or
other similar services for a fee between related parties;
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“Member” in relation to a legal person means a shareholder, partner in a partnership, or any
other person with a membership interest in a legal person;
“Method of Accounting” includes not only the overall method of accounting of the taxpayer but
also the accounting treatment of any item;
“Mining” means any method or process by which any mineral is taken from the soil or from any
substance or constituent of the soil;
“Mining Support services” means every service relating to mining other than technical,
management, consulting, or architectural services;
“Natural Gas” means all gaseous hydrocarbons and inerts, including wet mineral gas, dry
mineral gas, casing head gas, and residue gas remaining after the extraction of liquid
hydrocarbons from wet gas, but not crude oil;
“Natural Resources” means any mineral, petroleum, or any other living or non-living resource
that may be taken from the land or sea;
“Non-Resident Person” means any person who is not present in Timor-Leste for a period of, or
periods in aggregate to, one hundred and eighty three days or more in the tax year in aggregate;
“Non-Wage Benefits” means any reward for services provided by an employer to an employee,
including:
(a)
(b)

(c)
(d)

(e)

the market value of any non-cash benefit provided by an employer to an
employee;
the value determined by the Commissioner of the provision by the employer to an
employee of the use of a motor vehicle wholly or partly for private purposes of the
employee;
the value determined by the Commissioner of the provision by the employer of
accommodation or housing;
the value determined by the Commissioner of the provision by an employer to an
employee of a housekeeper, driver, guard, gardener, or other domestic assistant;
and
the cost to the employer of providing an employee with any meal, refreshment, or
entertainment except in the course of providing a good or service for the employer
where the Commissioner considers that the cost of provision for the employer is
reasonable;

“Permanent Establishment” means:
(a) a place of management;
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a branch;
a representative office;
an office;
a factory;
a workshop;
a mine, an oil or gas well, a quarry, or any other place of extraction of natural
resources, including any place of drilling for mineral exploration;
a fishery, place where animal husbandry is conducted, farm, plantation, or forest’
a construction, installation, or assembly project;
the furnishing of services through employees or other personnel, if conducted for
more than sixty days in any 12-month period;
a natural legal person acting as a dependent agent; or
an agent or employee of a non-resident insurance company, if the agent or
employee collects premium, or insures risks, in Timor-Leste;

“Person” means:
(a)
(b)
(c)
(d)
(e)

a natural person, including a sole trader;
a company, wherever incorporated, or other juridical person;
a partnership, wherever formed;
a trust, wherever established; or
any other unincorporated association or body of persons;

“Petroleum” means:
(a) any naturally occurring hydrocarbon, whether in a gaseous, liquid or solid state;
(b) any mixture of naturally occurring hydrocarbons, whether in a gas, liquid or solid
state; or
(c) any petroleum (as defined above) that has been returned to the reservoir;
“Petroleum Agreement” means
(a) a contract, licence, permit, or other authorization in relation to petroleum
operations made or given pursuant to the Timor-Leste Petroleum Act, except
Seepage Use Authorisation; or
(b) an authorisation or production sharing contract made under the Code;
“Petroleum Operations” means authorized activities under a Petroleum Agreement;
“Reserves” means the estimated quantity of petroleum or gas that can be expected to be
profitably extracted, processed, and sold under the current and foreseeable economic conditions;
“Reservoir” means an accumulation of petroleum in a geological unit limited by rock, water or
other substances without pressure communication through liquid or gas to another accumulation
of petroleum;
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“Resident” in respect of a natural person means:
a natural person who is present in Timor-Leste for more than 183 days in a tax year unless the
person’s permanent place of abode is not in Timor-Leste;
“Royalty” means any amount, however described or computed, whether periodical or not, as
consideration for:
(a) the use or right to use any copyright, patent, design, or model, secret formula
or process, trademark, or other like property;
(b) the use or right to use any motion picture films, films or video tapes for use in
connection with television or internet broadcasting, or tapes for use in
connection with radio or internet broadcasting;
(c) the receipt of, or right to receive, any visual images or sounds, or both,
transmitted by satellite, cable, optic fiber, or similar technology in connection
with television, radio, or internet broadcasting;
(d) the supply of any scientific, technical, industrial, or commercial knowledge or
information;
(e) the use of or right to use any tangible movable property;
(f) the supply of any assistance that is ancillary and subsidiary to, and is
furnished as a means of enabling the application or enjoyment of, any such
property, supply, or right as mentioned in paragraphs (a)-(e);
(g) the partial or total forbearance in respect of any matter referred to in
paragraphs (a)-(f); or
(h) the disposal of any property or right referred to in paragraphs (a)-(g);
“Sales Tax Value” means:
(a) for imported taxable goods, the customs value of goods increased by any
import duty and excise tax payable on the importation of the goods;
(b) for taxable goods sold in Timor-Leste, the price of the goods not including
any sales tax; and
(c) for taxable services provided in Timor-Leste, the price of the service not
including any sales tax;
“Seepage Use Authorisation” has the meaning in the Timor-Leste Petroleum Act;
“Services” includes the hiring of equipment;
“State-Owned Contractor” means the Contractor incorporated under the laws of Timor-Leste,
which is controlled directly or indirectly, by Timor-Leste;
“Subcontractor” means any person supplying goods or services directly or indirectly to a
Contractor in respect of Petroleum Operations;
“Tax Administration” means the National Directorate of Petroleum Revenuer or any other
public bodies or central services charged under the laws of Timor-Leste to carry out the
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enforcement of petroleum tax laws and collect petroleum taxes and duties, Commissioner or the
Minister of Finance or another competent member of the Government, when exercising their
administrative power in relation to tax matters, including policies and regulations;
“Taxpayer” is anybody, individual or corporate, who or which, pursuant to the provisions in the
tax laws, is required to fulfill tax obligations, including tax withholders of certain taxes be it
income or wages related, those required to make tax payments in relation to oil and gas business
in certain designated areas but excluding the Annex part of the Joint Production Development
Area;
“Tax Assessment” means understatement of tax and or underpayment of tax including interest
and any additional tax imposed under Sections 72, 73 and 74 of UNTAET Regulation 2000/18;
“Taxable Business Activities” means business activities carried on to derive business income
and which is includible in gross income;
“Tax Form” means:
(a) an annual income tax form, including all the required information and or
data;
(b) an annual Supplemental petroleum tax form, including all the required
information and or data;
(c) an annual wage income tax withholding information form, including all
the required information and or data;
(d) an excise tax form;
(e) the income and Supplemental petroleum tax instalment forms, ;
(f) an income tax withholding form;
(g) a sales tax form;
(h) a services tax form;
(i) a wage income tax withholding form;
(j) any forms designated by the Commissioner for the purposes of persons
applying for tax identification numbers and being registered for tax
purposes;
(k) any forms designated by the Commissioner under Section 45.1(c); or
(l) any consolidated form designated by the Commissioner which includes the
information from 2 or more of the above forms;
provided that where, in relation to any person, any consolidated form has been designated
by the Commissioner, then the forms which that consolidated form has replaced shall no
longer be “tax forms”;

“Tax Period” means a calendar month or calendar year, unless otherwise stipulated by the
Commissioner and or the Minister of Finance, as the case may be;
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“Tax Return” means a form designated as such by the Commissioner under Section 42 of
UNTAET Regulation 2000/18 or described in Section 3 of the UNTAET Regulation 2000/18,
including all the required information and or data or a form used by a Taxpayer to report the
calculation and payment of tax due pursuant to the provisions of the applicable tax laws;
“Tax Treaty” means:
(a) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a sovereign country providing for the relief from
double taxation and the prevention of fiscal evasion; or
(b) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a foreign country providing for reciprocal
assistance in the enforcement of income tax liabilities;
“Tax Year” means the 12 month period from 1 January to 31 December, or if a taxpayer has
permission to use a substituted tax year, the substituted tax year;
“Timor-Leste”, when referring to a geographic area, means the territory of Timor-Leste and its
territorial waters, the economic zone off the coast of Timor-Leste recognized under the law of
the sea and, to the extent allowed by treaty;
“Timor-Leste Petroleum Act” means the Timor-Leste Petroleum Act, 2004 as amended, varied,
modified, or replaced from time to time, and includes any regulations and amendments made
under the Act;
“Timor Sea Treaty” means the Timor Sea Treaty dated 20 May 2002 between the Government
of the Democratic Republic of Timor-Leste and the Government of Australia;
“Total Approved Decommissioning Costs” means the total decommissioning costs approved
by the responsible Ministry or Designated Authority in writing, as the case may be, in
accordance with the Decommissioning Plan provided under the Petroleum Agreement, as revised
or amended from time to time;
“Transaction” means any sale, assignment, lease, license, loan, advance, contribution, or any
other transfer of any interest in or a right to use any property (whether tangible or intangible, real
or personal) or money, however such transaction is effected, and whether or not the terms of
such transaction are formally documented. A transaction also includes the performance of any
services for the benefit of, or on behalf of, another taxpayer;
“True taxable income” means, in the case of a controlled taxpayer, the taxable income that
would have resulted had it dealt with the other member or members of the group at arm's length.
It does not mean the taxable income resulting to the controlled taxpayer by reason of the
particular contract, transaction, or arrangement the controlled taxpayer chose to make (even
though such contract, transaction, or arrangement is legally binding upon the parties thereto);
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“Uncontrolled comparable” means the uncontrolled transaction or uncontrolled taxpayer that is
compared with a controlled transaction or taxpayer under any applicable pricing methodology.
“Uncontrolled taxpayer” means any one of two or more taxpayers not owned or controlled
directly or indirectly by the same interests;
“Underlying Ownership” in relation to a legal person, means a membership interest in the
person held, directly or indirectly through an interposed legal person or persons, by a natural
person or by a person not ultimately owned by natural persons;
“Wages” means any reward for services provided by an employer to an employee, including:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

any salary provided to the employee, including leave pay, overtime payments,
commissions, and bonuses;
director’s fees;
the value of gifts provided by an employer to an employee;
any allowance provided by the employer for the benefit of an employee;
any payment provided by the employer in respect of loss or termination of
employment;
any payments however described made on termination of employment in respect
of entitlements outstanding at the time of termination;
the reimbursement or discharge by an employer of any expense of the employee
including utilities expenses;
the amount of any reimbursement or discharge by an employer of an employee’s
medical expenses;
the amount of any waiver where any employer waives an obligation of the
employee to pay an amount owing to the employer; and
Non-wage benefits greater than $20 provided in a calendar month to employees of
an employer that is exempt from income tax;

“Verification” is a series of steps undertaken to evaluate the completeness and accuracy of an
information provided to the Commissioner and or the tax administration of Timor-Leste.
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Taxation of Bayu-Undan Contractors) Regulations: Definitions

“Accounting” means a systematic process under the IFRS or a Generally Accepted Accounting
Practice, of recording of data and information in respect of assets, liabilities or debt, equity,
income and expenditures, and all outlays associated with the acquisition and delivery of goods
and services, resulting in a financial report in the form of a balance sheet and profit and loss
statement at end of each reporting period
“Affiliate” means in respect of a Contractor (or, if more than one person, in respect of each such
person), a person that controls, is controlled by, or is under common control with the Contractor;
“Associate” in relation to a person means any other person who acts or is likely to act in
accordance with the wishes of the person as a result of a connection between the persons or
common ownership or control; it includes:
d) A natural person and a relative of the natural person;
e) A legal person and any person who owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in the legal person; or
f) Two or more legal person if a third owns directly or indirectly 50% or more, by value or
number, of the capital or voting rights in each person;
“Amount” includes any value in kind or cash;
“Air or Sea Transportation Services” means any transportation of passengers, mail, or goods
by air or sea:
d) between two places in Timor-Leste;
e) From a place in Timor-Leste to a place outside Timor-Leste;
f) From a place outside Timor-Leste to a place in Timor-Leste
“Annual Tax Return” means a form used by a taxpayer to report the calculation and/or payment
of tax due within a tax year as prescribed by the Commissioner and or the Tax Administration;
“Approval” means a written authorization by the authorizing organization, body or person;
“Approved Contract” means a contract made by the Contractor and approved by the
responsible Ministry or Designated Authority, as the case may be, as part of a Development
Plan;
“Arm’s Length Transaction” means transactions in which the conditions and or terms imposed
between two related parties or associates in their commercial or financial relations are similar to
those which would be made between independent and unrelated enterprises;
“Audit” means a series of activities to seek, gather and process data, documents and or
information for tax compliance purposes;
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“Bank” means any legal person licensed to accept deposits, and using such funds, either in
whole or in part, to make extensions of credit or investments for the account, and at the risk, of
the person carrying on the business;
“Bayu-Undan” is the discovered part of the Bayu-Undan field, as defined and designated in the
Production Sharing Contracts JPDA 03-12 and JPDA 03-13;
“Board” means the Board of Tax and Customs Appeals established under the UNTAET
Regulation 2000/18, including any amendments;
“Body” means a type of business organization which may be a limited company, limited
partnership, an enterprise owned by the government in whatever name and form, association,
cooperative, joint venture or similar arrangement, permanent establishment and other such
business enterprise;
“Carry Forward Loss” means a loss carried forward under Article 6(2) of the Law on Income
Tax;
“Code” means the Petroleum Mining Code agreed and adopted by Timor-Leste and Australia
under Article 7 of the Timor Sea Treaty, as amended, varied, modified, or replaced from time to
time, and the regulations or orders made thereunder;
“Commissioner” means the Commissioner or the Director General of the Directorate of
Revenue of the Ministry of Finance, Timor-Leste;
“Contract Area” means the area that is subject of a Petroleum Agreement and, if any part of a
Contract Area is relinquished pursuant to a Petroleum Agreement, the Contract Area is the
Contract Area originally granted;
“Contractor” means a person deemed to be a taxpayer who:
(a) has entered into the Production Sharing Contract JPDA 03-12 or JPDA 03-13, or a
Production Sharing Contract superseding the previous ones, in accordance with Annex F
of the Timor Sea Treaty; or
(b) succeeds to a taxpayer mentioned in paragraph (a) above, or who is an assignee thereof,
under the terms provided for by the Production Sharing Contract JPDA 03-12 and or
JPDA 03-13, as the case may be., and who is registered as a Contractor under the terms
of the Petroleum Mining Code; and
(c) any other person who has entered into a Production Sharing Contract with the
Designated Authority or the responsible Ministry, within the Annex F part of the JPDA;

“Control” means in relation to a person, the power of another person to secure:
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c) by means of the holding of shares or the possession of voting power, in or in relation to
the first person or any other person; or
d) by virtue of any power conferred by the articles of association of, or any other document
regulating, the first person or any other person, that the affairs of the first person are
conducted in accordance with the wishes or directions of that other person;
‘Controlled Taxpayer” means any one of two or more taxpayers owned or controlled directly or
indirectly by the same interests, and includes the taxpayer that owns or controls the other
taxpayers;
“Controlled transaction or controlled transfer” means any transaction or transfer between two
or more members of the same group of controlled taxpayers. The term uncontrolled transaction
means any transaction between two or more taxpayers that are not members of the same group of
controlled taxpayers;
.
“Crude Oil” means crude mineral oil and all liquid hydrocarbons in their natural state or
obtained from Natural Gas by condensation or extraction;
“Customs Controller” means the Controller of the Customs Service;
“Customs Service” means the Timor-Leste Customs Service;
“Customs Value” means the fair market value of the goods including cost, insurance and freight
as determined in accordance with article VII of GATT, or any amendments thereunder;
“Deactivation Costs” means the expenses approved under a Decommissioning Plan by the
responsible Ministry or Designated Authority, as the case may be, under a Petroleum Agreement;
“Deactivation Plan” in respect of a petroleum project means, the Deactivation Plan approved in
writing by the Designated Authority pursuant to the Production Sharing Contract that regulates a
petroleum project, entered into between the Designated Authority and the Contractor;
“Depreciable Asset” means any tangible movable property that:
(d) has a useful life exceeding one year (12 months);
(e) is likely to lose value as a result of wear and tear, exploitation, or obsolescence; and
(f) is wholly or substantially used in the conduct of taxable activities;
“Designated Authority” means the Designated Authority established under Article 6 of the
Timor Sea Treaty;
“Designation Notice” is a notice described in Section 68 of UNTAET Regulation 2000/18;
“Development Expenditure” means expenditure incurred, after the responsible Ministry or
Designated Authority has approved a Development Plan, in preparing a site for Petroleum
Operations, including drilling and completing production wells, and the construction of
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production facilities, but does not include any expenditure incurred in the acquisition or
construction of a pipeline or in the acquisition of a depreciable asset;
“Development Plan” in respect of a petroleum project means, a Development Plan approved by
the Designated Authority pursuant to the Production Sharing that regulates a petroleum project,
entered into between the Designated Authority and the Contractor
“Dividend” means any distribution of profit from current year or from accumulated earnings by
a legal person to a member as a result of participation in the capital of the legal person,
including:
c) Any amount returned to a member in respect of a membership interest in a legal person
on a partial reduction in capital to the extent that the amount returned exceeds the amount
or value by which the nominal value of the membership interest was reduced; or
d) Any amount distributed to a member on redemption or cancellation of a membership
interest, including liquidation, to the extent the amount distributed exceeds the nominal
value of the membership interest;
“Elang Kakatua Kakatua North” means the discovered area Elang Kakatua Kakatua North, as
defined in Production Sharing Contract JPDA 03-12;
“Exploration Expenditure” means expenditure relating to and connected with geological,
geophysical and geochemical surveys, exploration or appraisal drilling, or feasibility and
environmental impact studies incurred in conducting Petroleum Operations prior to the grant of
an approval of the Development plan by the responsible Ministry or Designated Authority, as the
case may be;
“Export Pipeline” means an export pipeline as defined in the Production Sharing Contracts
JPDA 03-12 and JPDA 03-13;
“Field Export Point” means the point at which petroleum from a Contract Area leaves the
Contract Area, or such earlier point at which it is loaded onto or enters a vessel, pipeline, or other
means of transportation to be transported from the Contract Area;
“Financial institution” means any licensed bank or other licensed legal person that is
primarily engaged in the business of making credit extensions or investments for the account,
and the risk, of the person carrying on the business;
“Goods” means any substance, organism, article or thing, whether manufactured or natural,
which is not a human body, cadaver or human remains;
“Head Office Expenditures” means any executive, management, or general administration
expenditures incurred by a non-resident person in the ordinary course of business, and which
expenses are incurred solely and primarily for business purpose and for the benefit of the
permanent establishment of the person in Timor-Leste;
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“Intangible Asset” means any property, other than tangible movable or immovable property,
that:
c) has a useful life exceeding one year;
d) is used wholly or substantially in the conduct of taxable business activities;
“Intangible expenditure” means any expenditure incurred other than in the acquisition of
any tangible movable or immovable property, or tangible asset;
“Interest” means:
d) any amount (including a premium or original issue discount) paid or accrued
under a debt obligation that is not a repayment of capital and pursuant to
petroleum operations; or
e) any amount that is functionally equivalent to an amount referred to in paragraph
(a), such as amount paid or accrued under an interest rate swap agreement or as
defaulted under a guarantee agreement, pursuant to petroleum operations;
f) any commitment, guarantee, service, or similar fee payable in respect of a debt
obligation or other instrument or agreement giving rise to interest under
paragraphs (a) or (b);
“International Financial Reporting Standards” means the most recent International Financial
Reporting Standards issued by the International Accounting Standards Board or any successor
entity taking over the role of issuing International Financial Reporting Standards;
“Joint Commission” means the Joint Commission established pursuant to Article 6 of the Timor
Sea Treaty;
"Law on Income Tax" means the Law on Income Tax, applicable in Timor-Leste as defined
under UNTAET Regulation No. 1999/1
"Law on Income Tax Regime and Procedures" means the Law on the General Tax Regime
and Procedures applicable in Timor-Leste, under the terms of the UNTAET Regulation No.
1999/1;
"Law on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods" means
the Law on Value Added Tax on Goods and Services and Sales Tax on Luxury Goods,
applicable in Timor-Leste, under the terms of UNTAET Regulation No. 1999/1;
“Legal Person” means:
d) any limited liability company, joint stock company, general partnership, limited
partnership, or other unincorporated association or body of persons, whether
incorporated, formed, organized, or established in Timor-Leste or elsewhere;
e) any trust, undivided estate of a deceased natural person;
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f) a government, a political or administrative subdivision of a government in
whatever name or form, or public international organisation, or an entity,
organisation, association, or business form owned by a government, political
subdivision of a government, or public international organisation;
“Long-Term Contract” is a contract for manufacture, installation, maintenance, or construction,
or services related thereto, that is not completed in the tax year in which work under the contract
commenced, other than a contract estimated to be completed within six months of the date on
which work under the contract commenced;
“Management Services” means the provision of managerial services, consulting, supervisory or
other similar services for a fee between related parties;
“Member” in relation to a legal person means a shareholder, partner in a partnership, or any
other person with a membership interest in a legal person;
“Method of Accounting” includes not only the overall method of accounting of the taxpayer but
also the accounting treatment of any item;
“Mining” means any method or process by which any mineral is taken from the soil or from any
substance or constituent of the soil;
“Mining Support services” means every service relating to mining other than technical,
management, consulting, or architectural services;
“Natural Gas” means all gaseous hydrocarbons and inerts, including wet mineral gas, dry
mineral gas, casing head gas, and residue gas remaining after the extraction of liquid
hydrocarbons from wet gas, but not crude oil;
“Natural Resources” means any mineral, petroleum, or any other living or non-living resource
that may be taken from the land or sea;
“Non-Resident Person” means any person who is not present in Timor-Leste for a period of, or
periods in aggregate to, one hundred and eighty three days or more in the tax year in aggregate;
“Non-Wage Benefits” means any reward for services provided by an employer to an employee,
including:
(a)
(b)

(c)

the market value of any non-cash benefit provided by an employer to an
employee;
the value determined by the Commissioner of the provision by the employer to an
employee of the use of a motor vehicle wholly or partly for private purposes of the
employee;
the value determined by the Commissioner of the provision by the employer of
accommodation or housing;
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the value determined by the Commissioner of the provision by an employer to an
employee of a housekeeper, driver, guard, gardener, or other domestic assistant;
and
the cost to the employer of providing an employee with any meal, refreshment, or
entertainment except in the course of providing a good or service for the employer
where the Commissioner considers that the cost of provision for the employer is
reasonable;

“Overall Deactivated Costs Approved” means the total deactivation costs approved by the
Designated Authority in writing, in accordance with the Deactivation or Decommissioning Plan
for a petroleum project, including revisions and or amendments to date;
“Person” means:
(f)
(g)
(h)
(i)
(j)

a natural person, including a sole trader;
a company, wherever incorporated, or other juridical person;
a partnership, wherever formed;
a trust, wherever established; or
any other unincorporated association or body of persons;

“Percentage Transfer Factor” under Sections 13 of the present Regulations and 16 of the
Taxation of Bayu-Undan Contractors Act means the percentage of the right or stake held by the
transferring or assigning Contractor, in a petroleum project, which is either transferred or
assigned, divided by the total percentage of the right or stake held by the transferring or
assigning Contractor in the petroleum project immediately before the occurrence of the transfer
or assignment;
“Petroleum” means:
(d) any naturally occurring hydrocarbon, whether in a gaseous, liquid or solid state;
(e) any naturally occurring mixture of hydrocarbons, whether in a gaseous, liquid or
solid state; or
(f) any naturally occurring mixture of one or more hydrocarbons, whether in a
gaseous, liquid or solid state, as well as other substances produced in association
with such hydrocarbons, and includes any petroleum as defined by paragraphs (a),
(b) and (c) as defined above, that has been returned to the reservoir;
“Petroleum Agreement” means
(c) a contract, licence, permit, or other authorization in relation to petroleum
operations made or given pursuant to the Timor-Leste Petroleum Act, except
Seepage Use Authorisation; or
(d) an authorisation or production sharing contract made under the Code;
“Petroleum Project” means authorized activities in Bayu-Undan, with the exception of Elang
Kakatua Kakatua North, under a Petroleum Agreement;
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“Reserves” means the estimated quantity of petroleum or gas that can be expected to be
profitably extracted, processed, and sold under the current and foreseeable economic conditions;
“Reservoir” means an accumulation of petroleum in a geological unit limited by rock, water or
other substances without pressure communication through liquid or gas to another accumulation
of petroleum;
“Resident” in respect of a natural person means:
a natural person who is present in Timor-Leste for more than 183 days in a tax year unless the
person’s permanent place of abode is not in Timor-Leste;
“Royalty” means any amount, however described or computed, whether periodical or not, as
consideration for:
(i) the use or right to use any copyright, patent, design, or model, secret formula
or process, trademark, or other like property;
(j) the use or right to use any motion picture films, films or video tapes for use in
connection with television or internet broadcasting, or tapes for use in
connection with radio or internet broadcasting;
(k) the receipt of, or right to receive, any visual images or sounds, or both,
transmitted by satellite, cable, optic fiber, or similar technology in connection
with television, radio, or internet broadcasting;
(l) the supply of any scientific, technical, industrial, or commercial knowledge or
information;
(m) the use of or right to use any tangible movable property;
(n) the supply of any assistance that is ancillary and subsidiary to, and is
furnished as a means of enabling the application or enjoyment of, any such
property, supply, or right as mentioned in paragraphs (a)-(e);
(o) the partial or total forbearance in respect of any matter referred to in
paragraphs (a)-(f); or
(p) the disposal of any property or right referred to in paragraphs (a)-(g);
“Sales Tax Value” means:
(d) for imported taxable goods, the customs value of goods increased by any
import duty and excise tax payable on the importation of the goods;
(e) for taxable goods sold in Timor-Leste, the price of the goods not including
any sales tax; and
(f) for taxable services provided in Timor-Leste, the price of the service not
including any sales tax;
“Seepage Use Authorisation” has the meaning in the Timor-Leste Petroleum Act;
“Services” includes the hiring of equipment;
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“Subcontractor” means any person supplying goods or services directly or indirectly to a
Contractor in respect of a petroleum project;
“Tax Administration” means the National Directorate of Petroleum Revenue or any other
public bodies or central services charged under the laws of Timor-Leste to carry out the
enforcement of petroleum and mineral tax laws and collect petroleum and mineral taxes and
duties, Commissioner or the Minister of Finance or any other competent member or organ of the
Government, when exercising their administrative and or statutory power in relation to tax
matters, including policies and regulations;
“Taxpayer” is anybody, individual or corporate, who or which, pursuant to the provisions in the
tax laws, is required to fulfill tax obligations (including filing of periodic information returns and
registration with the Tax Administration of Timor-Leste, and who are compliant), persons
required to withhold certain withholding taxes, be it income or wages-related and remit same to
the Timor-Leste Tax Administration and persons who are deemed to be Contractor or
Subcontractor and carrying on oil and gas business within the Annex F part of the Joint
Production Development Area;
“Tax Assessment” means understatement of tax and or underpayment of tax including interest
and any additional tax imposed under Sections 72, 73 and 74 of UNTAET Regulation 2000/18;
the Law on Income Tax, the Law on the General Tax Regime and Procedures (to the extent
applicable in Timor-Leste) and the present Regulations;
“Taxable Business Activities” means business activities carried on to derive business income
and which is includible in gross income;
“Tax Collection Notice or Notice of Assessment” means a form for the imposition and
collection of tax and or additional or administrative penalties either in the form of interest, fines
etc;
“Tax Correction Notice” means a notice correcting errors in writing or calculation and or errors
in the application of relevant principles or provisions of tax laws in connection with a tax return
or Tax Collection Notice or Notice of Assessment;
“Tax Form” means:
(m) an annual income tax form, including all the required information and or
data;
(n) an annual Additional Petroleum Tax form, including all the required
information and or data;
(o) an annual wage income tax withholding information form, including all
the required information and or data;
(p) an excise tax form;
(q) the income and Additional Petroleum tax instalment forms, ;
(r) an income tax withholding form;
(s) a sales tax form;
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(t) a services tax form;
(u) a wage income tax withholding form;
(v) any forms designated by the Commissioner for the purposes of persons
applying for tax identification numbers and being registered for tax
purposes;
(w) any forms designated by the Commissioner under Section 45.1(c) of the
UNTAET Regulation 2000/18; or
(x) any consolidated form designated by the Commissioner which includes the
information from 2 or more of the above forms;
provided that where, in relation to any person, any consolidated form has been designated
by the Commissioner, then the forms which that consolidated form has replaced shall no
longer be “tax forms”;
“Tax Period” means a calendar month or calendar year, unless otherwise stipulated by the
Commissioner and or the Minister of Finance, as the case may be;
“Tax Return” means a form designated as such by the Commissioner under Section 42 of
UNTAET Regulation 2000/18 or described in Section 3 of the UNTAET Regulation 2000/18,
including all the required information and or data or a form used by a Taxpayer to report the
calculation and payment of tax due pursuant to the provisions of the applicable tax laws;
“Tax Treaty” means:
(c) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a sovereign country providing for the relief from
double taxation and the prevention of fiscal evasion; or
(d) an agreement between the Government of the Democratic Republic of TimorLeste and the government of a foreign country providing for reciprocal
assistance in the enforcement of income tax liabilities;
“Tax Year” means the 12 month period from 1 January to 31 December, or if a taxpayer has
permission to use a substituted tax year, the substituted tax year;
“Timor-Leste”, when referring to a geographic area, means the territory of Timor-Leste and its
territorial waters, the economic zone off the coast of Timor-Leste as defined in Section 4 of the
Constitution of the Democratic Republic of Timor-Leste and recognized under the law of the Sea
and by any Treaty Of Timor-Leste;
“Timor-Leste Petroleum Act” means the Timor-Leste Petroleum Act, 2004 as amended, varied,
modified, or replaced from time to time, and includes any regulations and amendments made
under the Act;
“Timor Sea Treaty” means the Timor Sea Treaty dated 20 May 2002 between the Government
of the Democratic Republic of Timor-Leste and the Government of Australia;
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“Transaction” means any sale, assignment, lease, license, loan, advance, contribution, or any
other transfer of any interest in or a right to use any property (whether tangible or intangible, real
or personal) or money, however such transaction is effected, and whether or not the terms of
such transaction are formally documented. A transaction also includes the performance of any
services for the benefit of, or on behalf of, another taxpayer;
“True taxable income” means, in the case of a controlled taxpayer, the taxable income that
would have resulted had it dealt with the other member or members of the group at arm's length.
It does not mean the taxable income resulting to the controlled taxpayer by reason of the
particular contract, transaction, or arrangement the controlled taxpayer chose to make (even
though such contract, transaction, or arrangement is legally binding upon the parties thereto);
“Uncontrolled comparable” means the uncontrolled transaction or uncontrolled taxpayer that is
compared with a controlled transaction or taxpayer under any applicable pricing methodology.
“Uncontrolled taxpayer” means any one of two or more taxpayers not owned or controlled
directly or indirectly by the same interests;
“Underlying Ownership” in relation to a legal person, means a membership interest in the
person held, directly or indirectly through an interposed legal person or persons, by a natural
person or by a person not ultimately owned by natural persons;
“Wages” means any reward for services provided by an employer to an employee, including:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

any salary provided to the employee, including leave pay, overtime payments,
commissions, and bonuses;
director’s fees;
the value of gifts provided by an employer to an employee;
any allowance provided by the employer for the benefit of an employee;
any payment provided by the employer in respect of loss or termination of
employment;
any payments however described made on termination of employment in respect
of entitlements outstanding at the time of termination;
the reimbursement or discharge by an employer of any expense of the employee
including utilities expenses;
the amount of any reimbursement or discharge by an employer of an employee’s
medical expenses;
the amount of any waiver where any employer waives an obligation of the
employee to pay an amount owing to the employer; and
Non-wage benefits greater than $20 provided in a calendar month to employees of
an employer that is exempt from income tax;

“Verification” is a series of steps undertaken to evaluate the completeness and accuracy of an
information provided to the Commissioner and or the tax administration of Timor-Leste.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA

v.

Hon. Cathy L. Waldor
Mag. No. 14-7086 (CLW)

BOBBY BOYE,
a/k/ a "Bobby Ajiboye,"
a/k/ a "Bobby Aji-Boye"

CRIMINAL COMPLAINT

Filed Under Seal
I, Richard R. Tylenda, Jr., being duly sworn, state the following is
true and correct to the best of my knowledge and belief:
SEE ATTACHMENT A
I further state that I am a Special Agent with the Federal Bureau of

Investigation, and that this Complaint is based on the following facts:
SEE ATTACHMENT B
continued on the attached pages and made a part hereof.
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Richard R. Tylenda, Jr., Sped Agent
Federal Bureau of Investigation
Sworn to before me and subscribed in my presence,
June 18 2014

at

Date

Honorable Cathy L. Waldor
United States Magistrate Judge
Name and Title of Judicial Officer

Newark, New Jersey
City and State~
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ATTACHMENT A

Count One
(Wire Fraud Conspiracy)
From in or about March 2012 through in or about May 2013, in the
District of New Jersey and elsewhere, defendant
BOBBY BOYE,
a/k/ a "Bobby Ajiboye,"
a/k/a "Bobby Aji-Boye,"
did knowingly and intentionally conspire and agree with others, known and
unknown, to devise a scheme and artifice to defraud Country A, and to obtain
money and property from Country A by means of materially false and
fraudulent pretenses, representations, and promises, and, for the purpose of
executing such scheme and artifice, did transmit and cause to be transmitted
by means of wire communications in interstate and foreign commerce, certain
writings, signs, signals, pictures, and sounds, contrary to Title 18, United
States Code, Section 1343.
In violation ofTitle 18, United States Code, Section 1349.

Counts Two through Seven
(Wire Fraud)
On or about the dates set forth below, in the District of New Jersey and
elsewhere, defendant
BOBBY BOYE,
a/k/a "Bobby Ajiboye,"
ajk/a "Bobby Aji-Boye,"
did knowingly and intentionally devise and intend to devise a scheme and
artifice to defraud, and to obtain money and property from Country A by means
of materially false and fraudulent pretenses, representations, and promises,
and, for the purpose of executing such scheme and artifice, did transmit and
cause to be transmitted by means of wire communications in interstate and
foreign commerce, the following writings, signs, signals, pictures, and sounds,
each constituting a separate count of this Complaint:
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Count

2

3

4

5

""

Appr~"imate Date
"

"

"

"""

""

"

""

"

""

"

Description""
"

"

""

""

March 17, 2012

Email transmission of the fraudulent Opus &
Best bid documentation from an email server
located in California to an email server located in
Country A.

June 15, 2012

Country A's wire transfer of approximately
$1,080,000 from a Country A account at the
Federal Reserve Bank of New York (the "Country
A Account") to Opus & Best's business checking
account ending in -0399 (the "Opus & Best -0399
Account"), which wire payment was processed in
East Rutherford, New Jersey, and credited to the
Opus & Best Account in New York, New York.

July 20, 2012

Country A's wire transfer of approximately
$432,000 from the Country A Account to the
Opus & Best -0399 Account, which wire payment
was processed in East Rutherford, New Jersey,
and credited to the Opus & Best Account in New
York, New York.

August 3, 2012

Country A's wire transfer of approximately
$720,000 from the Country A Account to the
Opus & Best -0399 Account, which wire payment
was processed in East Rutherford, New Jersey,
and credited to the Opus & Best Account in New
York, New York.

6

Country A's payment of approximately $648,000
from the Country A Account to the Opus & Best
-0399 Account, which wire payment was
December 12, 2012
processed in East Rutherford, New Jersey, and
credited to the Opus & Best Account in New York,
New York.

7

Country A's payment of approximately $630,000
from the Country A Account to the Opus & Best
-0399 Account, which wire payment was
December 17, 2012
processed in East Rutherford, New Jersey, and
creqited to the Opus & Best Account in New York,
New York.
In violation of Title 18, United States Code, Section 1343 and Section 2.

-2-
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FORFEITURE ALLEGATIONS

1.
The allegations contained in this Complaint are incorporated by
reference as though set forth in full herein for the purpose of noticing forfeiture
pursuant to Title 18, United States Code, Section 981(a)(1)(C), and Title 28,
United States Code, Section 2461.
2.
The United States hereby gives notice to the defendant that, upon
conviction of any of the offenses charged in this Complaint, the government will
seek forfeiture in accordance with Title 18, United States Code, Section
981(a)(1)(C), and Title 28, United- States Code, Section 2461, of any and all
property, real or personal, that constitutes or is derived from proceeds
traceable to the violations of Title 18, United States Code, Section 1343, or a
conspiracy to commit such an offense, as alleged in this Complaint, including
but not limited to the real property described as:
a.

25 Crescent Hollow Court, Ramsey, New Jersey;

b.

36 Rosewood Court, North Haledon, New Jersey;

c.

9 Cobblestone Court, Oakland, New Jersey; and

d.

140 Grove Street, Elizabeth, New Jersey.

3.
If by any act or omission of the defendant, any of the property
subject to forfeiture described herein:
a.

cannot be located upon the exercise of due diligence;

b.

has been transferred or sold to, or deposited with, a third
party,

c.

has been placed beyond the jurisdiction of the court;

d.

has been substantially diminished in value; or

e.

has been commingled with other property which cannot be
subdivided without difficulty,

the United States of America will be entitled to forfeiture of substitute property
up to the value of the property described above, pursuant to Title 21, United
States Code, Section 853(p), as incorporated by Title 28, United States Code,
Section 2461(c).

-3 -
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ATTACHMENT B

I, Richard R. Tylenda, Jr., a Special Agent with the Federal Bureau of
Investigation ("FBI"), havingconducted an investigation and discussed this
matter with other law enforcement officers who have participated in this
investigation, have knowledge of the following facts. Because this Complaint is
being submitted for the limited purpose of establishing probable cause, I have
not included each and every fact known to me concerning this investigation. I
have set forth only the facts which I believe are necessary to establish probable
cause. Unless specifically indicated, all conversations and statements
described in this affidavit are related in substance and in part. In addition, the
events described in this affidavit occurred on or about the dates provided
herein.

Background
1.

At all times relevant to this Complaint, unless otherwise indicated:

a.
Defendant BOBBY BOYE, a/k/ a "Bobby Ajiboye," a/k/ a
"Bobby Aji-Boye," ("BOYE") was a resident of Franklin Lakes, New Jersey, and
was admitted to practice law in the State of New York. Starting in or about
July 2010, defendant BOYE worked as an international petroleum legal advisor
for the Ministry of Finance of Country A. As a legal advisor, defendant BOYE
was responsible for, among other things, securing contracts with outside
vendors for Country A's benefit.
b.
Country A was a foreign sovereign nation. In or about
February 2012, Country A marketed and solicited bids for a multi-million
dollar contract to provide legal and tax accounting advice to Country A (the
"Contract"). As part of his role as an international petroleum legal advisor to
Country A, defendant BOYE served on an approximately three-member
committee responsible for reviewing and evaluating the submitted bids for the
Contract (the "Bid Review Committee").
c.

Founded in or about late March 2012, Opus & Best Services
LLC ("Opus & Best") purportedly was a law and accounting firm incorporated
in the State of New York as a limited liability company. Defendant BOYE was
the sole member of Opus & Best and the registered address for Opus & Best
was a Jackson Heights, New York residence associated with defendant BOYE.
d.

On or about March 17, 2012 defendant BOYE caused Opus

& Best to submit, via email transmission, a bid for the Country A Contract.

Defendant BOYE did not disclose to Country A that he was the sole member of
Opus & Best. Largely based upon the recommendation of defendant BOYE,
Country A awarded the lucrative Contract to Opus & Best in or about June
2012.
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e.
In or about April 2012, defendant BOYE opened a J.P.
Morgan Chase Bank business checking account ending in -0399 for Opus &
Best in New York, New York (the "Opus & Best -0399 Account"). Defendant
BOYE was the sole signatory on the Opus & Best -0399 Account.
f.
Th~ Federal Reserve Bank of New York (the "Federal
Reserve") operated an Automated Clearing House (" ACH") payments system
that allowed customers, including Country A and others, to make payments
electronically. The Federal Reserve's ACH processing site was located in East
Rutherford, New Jersey.
g.
Per the wiring instructions of "Opus & Best," Country A
wired a total of approximately $3,510,000 in Contract payments from a
Country A account at the Federal Reserve (the "Country A Account") to the
Opus & Best Account secretly controlled by defendant BOYE, which electronic
payments were processed in East Rutherford, New Jersey and deposited into
the Opus & Best Account in New York, New York.
Overview ofthe Scheme to Defraud

2.
In or about early 2012, defendant BOYE, in his trusted capacity as
a legal advisor to Country A, helped oversee the procurement process for
professional firms bidding for the approximately $3.5 million Contract to
provide legal and tax accounting advice to Country A. Defendant BOYE caused
Opus & Best- a company owned and controlled by defendant BOYE himselfto bid for, and obtain, the lucrative Contract by making materially false
representations and omissions, including but not limited to: falsely claiming
that Opus & Best was a legitimate law and accounting firm; and fraudulently
failing to disclose his affiliation with Opus & Best, in contravention of the noconflict of interest bidding requirements.
3.
Between in or about June 2012, when Opus & Best was awarded
the Contract, and in or about December 2012, Country A wired a total of
approximately $3,510,000 in Contract payments to the Opus & Best -0399
Account, which funds defendant BOYE diverted to his own personal use to
purchase numerous assets, including but not limited to:
Four properties located in Ramsey, New Jersey, North
a.
Haledon, New Jersey, Oakland, New Jersey, and Elizabeth, New Jersey,
respectively, for a total of more than approximately $1.5 million in cash;
b.
Three luxury vehicles, namely a 2012 silver Bentley
Continental for approximately $172,000, a 2012 black Range Rover for
approximately $100,983, and a 2011 gray Rolls Royce. Ghost for approximately
$215,000; and
c.

Two designer watches for, in total, almost $20,000.
-2 -
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The Scheme to Defraud
4.
On or about March 17, 2012, defendant BOYE caused the
fraudulent Opus & Best bid to be emailed from an email server located in
California to an email server located in Country A.
5.
The metadatal associated with the bid documents submitted by
Opus & Best to Country A indicated that defendant BOYE and a coconspirator
not charged herein ("CC-1") authored the bid documents (the "Bid
Documents").
6.
The Bid Documents secretly submitted by defendant BOYE
contained several false statements and material misrepresentations. For
example, the Bid Documents claimed, in substance and in part, that:
Opus & Best [wa]s a multi-disciplinary corporation, proving [sic] legal,
accounting and economics services principally to the oil and gas sector.
It is organized under the New York State laws as a limited liability
corporation. Opus & Best was founded in 1985 and it is also registered
as a legal and accounting services provider in Europe, Middle East and
Africa. (ymphasis added)
7.
Opus & Best's Articles of Organization, however, were not filed
with the State of New York, Department of State, until on or about March 30,
2012, contradicting the bid's claim that Opus & Best was founded in 1985.
8.
The Opus & Best Bid Documents authored by defendant BOYE
and CC-1 further claimed, in substance and in part, that: "Opus &[ )Best [wa]s
endowed with first class talent of attorneys, accountants and economists
performing services principally in the mining, oil and gas sector[,]" and listed
the purported Opus & Best attorneys and accountants who would work on the
Country A matter (hereinafter, collectively, the "Opus & Best Employees").
1

"Metadata" is data that provides information about other data. See Merriam Webster online
dictionary, "Metadata," available at http: //www.merriam-webster.com/ dictionary/metadata.
More specifically, metadata constitutes "[s]tructured information about an electronic file that is
embedded in the file, but not normally visible when viewing a printed or on screen rendition of
the document, that describes the characteristics, origins, usage and validity of other electronic
files .... Metadata can be characterized as application metadata or system metadata.
Application metadata is information not visible on the printed page, but embedded in the
document file, remaining with the file if it is copied .... Important types of metadata that may
be embedded in ... files includes: title, subject, author, comments, revision number, last print
date, creation date, last save time, total editing time. Some documents may also include prior
revisions and comments embedded in the metadata. System metadata is not embedded in the
file, and instead is stored externally on the computer file system. System metadata does not
remain with a file when it is copied. System metadata may include a file name, size, location,
path, creation date and modification date. While application metadata can be modified, it is
very difficult to modify system metadata.... " See Lexbe, "e-Discovery & Metadata Definitions,"
available at http: //www.lexbe.com/hp/define-e-discovery-metadata.htm.

- 3 -
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9. · With the exception of a "staff attorney'' listed by defendant BOYE
and CC-1 among the purported Opus & Best Employees, there was no record of
individuals of those same names being admitted to practice law in New York or
New Jersey. With respect to the listed "staff attorney," there was an attorney
with the same name who was admitted to practice in the State of New York, but
this attorney worked in the Tokyo, Japan office of a U.S.-based law firm, not as
an attorney for Opus & Best in New York.
10.
Nor was there any record, in the New York State's Office of
Professions' official online database, that the accountants listed by defendant
BOYE and CC-1 among the Opus & Best Employees held certified public
accountancy licenses.
11.

Although, in reality, defendant BOYE was the sole member of Opus

& Best, defendant BOYE did not disclose his affiliation with Opus & Best to

Country A in the Bid Documents that he and CC-1 secretly authored. Indeed,
in the Bid Documents' "Statement of any Potential Conflicts of Interest,"
defendant BOYE and CC-1 falsely "confirm[ed] that [Opus & Best] ha[d] no
conflicts of interest in undertaking th[e] assignment[.]"
12.
Defendant BOYE and CC-1 also caused the Bid Documents to list
as "Relevant Consulting Experience in the last Five (5) Years/References,"
Opus & Best's purported "[p]rovision of consulting services" to another foreign
sovereign nation ("Country B"). According to Country B, however, Opus & Best
had never been awarded any type of consulting services contract by Country B.
13. In Appendix C, under the heading "Terms and Conditions,"
defendant BOYE and CC-1 caused the Opus & Best Bid Documents to falsely
state, in substance and in part, that: "there [we]re no third party beneficiaries
to th[e] [proposed] Agreement" between Opus & Best and Country A. This
representation was materially false given that defendant BOYE himself was an
undisclosed third-party beneficiary of the Contract, in that he intended to
misappropriate the multi-million dollar contract for his own personal benefit.
14. As a member of the Bid Review Committee responsible for
reviewing and scoring the bids submitted for the Contract, defendant BOYE
was able to steer the Country A Contract to Opus & Best, particularly by
exploiting the deference that Country A personnel paid to defendant BOYE as
an international petroleum tax advisor to Country A.
15. After the Contract was awarded to Opus & Best, through the
manipulation by defendant BOYE of the bid process, Country A entered into a
"Contract for Consulting Services" with Opus & Best on or about June 3, 2012
(the "Consulting Contract"). In the Consulting Contract, defendant BOYE was
listed as one of the two project coordinators acting on behalf of Country A, and
as a project coordinator, defendant BOYE was, in substance and in part,

-4-

EX. Q 008

Case
3:15-cr-00196-FLW
Document 1 FiledPage:
06/18/14
9 of
10 PageID:
9
Case:
18-3662
Document: 003113121464
1103 Page
Date
Filed:
12/31/2018

"responsible for the coordination of activities under th[e] [Consulting] Contract,
for acceptance and approval of the reports and of other deliverables by the
Client and for receiving and approving invoices for the payment."
16.
Pursuant to the terms of the Consulting Contract, Country A
caused wire transfers totaling more than $3.5 million to be made from the
Country A Account to the Opus & Best -0399 Account, between in or about
June 2012 through in or about December 2012. These wire transfers included
the following Contract payments and, in each case, defendant BOYE, exerting
his undisclosed control of the Opus & Best -0399 Account, diverted theContract payments to his own personal use:
a.
June 15, 2012;
b.

a wire transfer of approximately $1,080,000 on or about
a wire transfer of approximately $432,000 on or about July

20, 2012;
c.
August 3, 2012;

a wire transfer of approximately $720,000 on or about

·d.
a wire transfer of approximately $648,000 on or about
December 12, 20 12; and
e.
a wire transfer of approximately $630,000 on or about
December 17, 2012.
17. As recently as in or about May 2013, defendant BOYE
impersonated, or caused the impersonation of, a purported employee of Opus
& Best, in an attempt to fraudulently collect an additional Contract payment
from Country A. For example, on or about May 26, 2013, purported Opus &
Best Employee, "D.L.," attached to an email to certain Country A
representatives, an invoice for a "final payment" of approximately $630,000
purportedly owed to "Opus & Best" under the Consulting Contract. The wiring
instructions at the bottom of the invoice provided that the approximately
$630,000 payment should be made, as before, to the Opus & Best -0399
Account- an account controlled by defendant BOYE.
Even as late as this email communication in or about May 2013,
18.
there was no disclosure by defendant BOYE to Country A that just a few
months prior, in or about March 2013, defendant BOYE and others caused
Opus & Best to be incorporated in the State of New Jersey with defendant
BOYE's Franklin Lakes, New Jersey residence as the list~d corporate addressfurther evidence of defendant BOYE's control of Opus & Best.
19.
Rather than disclosing his affiliation with Opus & Best to Country
A, defendant BOYE and his co-conspirators sought new opportunities to

-5-
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fraudulently obtain moneys from Country A. For example, after registering an
Opus & Best entity as a Hong Kong company, in or about December 2012
("Opus & Best-Hong Kong''), defendant BOYE caused Opus & Best-Hong Kong,
in partnership with a local Hong Kong law firm, to attempt to enter into a
contract for "Tax Consulting and Advisory Services" with Country A in or about
April 2013. In seeking this engagement, Opus & Best-Hong Kong- whose sole
director was defendant BOYE- and its local law firm partner sought an
advanced payment of approximately $250,000 from Country A. Country A did
not accept the proposal, and defendant BOYE left Country A shortly thereafter.

-6 -

EX. Q 010

Case: 18-3662

Document: 003113121464

Page: 1105

EX. R 001

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1106

EX. R 002

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1107

EX. R 003

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1108

EX. R 004

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1109

EX. R 005

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1110

EX. R 006

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1111

EX. R 007

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1112

EX. R 008

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1113

EX. R 009

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1114

EX. R 010

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1115

EX. R 011

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1116

EX. R 012

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1117

EX. R 013

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1118

EX. R 014

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1119

EX. R 015

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1120

EX. R 016

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1121

EX. R 017

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1122

EX. R 018

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1123

EX. R 019

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1124

EX. R 020

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1125

EX. R 021

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1126

EX. R 022

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1127

EX. R 023

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1128

EX. R 024

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1129

EX. R 025

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1130

EX. R 026

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1131

EX. R 027

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1132

EX. R 028

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1133

EX. R 029

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1134

EX. R 030

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1135

EX. R 031

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1136

EX. R 032

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1137

EX. R 033

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1138

EX. R 034

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1139

EX. R 035

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1140

EX. R 036

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1141

EX. R 037

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1142

EX. R 038

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1143

EX. R 039

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1144

EX. R 040

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1145

EX. R 041

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1146

EX. S 001

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1147

EX. S 002

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1148

EX. S 003

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1149

EX. S 004

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1150

EX. S 005

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1151

EX. S 006

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1152

EX. S 007

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1153

EX. S 008

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1154

EX. S 009

Date Filed: 12/31/2018

Case: 18-3662

Document: 003113121464

Page: 1155

Date Filed: 12/31/2018

Proposal To Provide Accounting / Tax Training Services to

Timor-Leste Ministry of Finance
January 7th 2013

Submitted by:
Fortunare (H.K.) Co., Ltd.
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Background
• The Ministry of Finance (“MOF”) of the Government
of Timor-Leste intents to initiate a program of
training in the subjects of accounting and tax
knowledge to certain of its personnel
• The objectives of the training program include the
enhancement of the selected MOF personnel’s
knowledge in the areas of accounting and taxation
(including international tax concepts), so as to
advance their ability in conducting tax audits of
taxpayers doing business in Timor-Leste
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Proposed Program of Training
• The substantive training program will be a series of
live training course sessions conducted in a
classroom setting over a one (1) year period
• The course contents will include the following:
– basic accounting and bookkeeping concepts
– financial statements preparation the flow of accounting
data in a commercial enterprise
– basic taxation concepts, including international taxation
– basic audit concepts and techniques, from the perspective
as a auditor for the MOF
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(continued)

• The one year training course will be divided into four
(4) sessions with a duration of one to two weeks
each, over a one year period, spaced approximately
three months apart between the sessions. For
example, if the first session should be held in April
2013, then the future sessions will be held in July
2013, October 2013 and January 2014
• It is anticipated that of the four sessions, three will
be held in Timor-Leste, and one will be held in Hong
Kong
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(continued)

• The instructors for the training course will be
carefully selected, and who will be experienced and
knowledgeable in the subject matters, and may
include professional accountant(s) and/or lawyer(s)
• All of the course related materials will be provided
for (including custom designed course materials) for
the MOF participants / students
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Timing of the Training Course / Delivery
• Work will begin immediately in the development of
materials, selection of course instructors, and
arrangement for the HK training site
• Our target for is for the first training session to
commence in April 2013 in Timor-Leste
• July 2013 and January 2014 sessions are to be held in
Timor- Leste, and the October 2013 session to be held in
Hong Kong
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Fees
•

The total fee including the cost of
US$1,000,000.

•

The Hong Kong training facility fee will be based on actual cost. (Assuming that we
can secure the facility at the “Joint Professional Services Center”, which is a
modern and high quality building with conference room / classroom facility in
Central Hong Kong, with a class size of up to 35 people, the cost will be
approximately US$25,000. The Joint Professional Services Center is co-managed by
the HK Law Society and the HK CPA Society.)

•

Above does not include the travel and living costs of the MOF participants

•

Travel costs of the instructors: (To be included in total fee above ?) to be discussed
with Bobby

•
•
•

Payment terms:
Upon signing of agreement:
_______ 2013
_______ 2013

the instructors, course materials will be

_____ %
_____ %
_____ %
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
_______________________________
UNITED STATES OF AMERICA
v.

Case Number 3:15-CR-196-01(FLW)

BOBBY BOYE a/k/a
“Bobby Ajiboye” a/k/a
“Bobby Aji-Boye”
Defendant.
_______________________________
SUPPLEMENTAL CERTIFICATION OF DEFENDANT BOBBY BOYE IN
SUPPORT OF DEFENDANT’S PETITION UNDER 28 U.S.C. § 2255
BOBBY BOYE, of full age, hereby certifies as follows:
1)

I am the defendant in this action. I make this Supplemental

Certification in further support of my accompanying petition for relief under 28
U.S.C. § 2255.
2)

As part of my initial meeting with Mr. Thomas in his office

sometimes in November 2014, Mr. Thomas asked me during the narration of the
facts how I "ended up in a remote part of the world called Timor-Leste." In
response to that question, I informed him that:
(a) That sometimes around August 2009, I saw an advertisement placed with
The Economist magazine by an agency of the Norwegian Government known as
the Norwegian Petroleum Assistance Program (NPAP) soliciting applications for
1
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the position of Petroleum Tax Advisor. The primary function of the right candidate
was to audit companies involved with the extraction of oil and gas in Timor-Leste
and to provide sundry tax advisory services to the Petroleum Tax Directorate.
(b) That in response to the advertisement referenced above, I submitted an
application for consideration as a Petroleum Tax Advisor to the person designated
as the contact person.
(c) That on or about November 2009, I was contacted by the NPAP to meet
with one of their representatives who was attending a meeting at the United States
building in New York for an initial interview. After our substantive conversation
about tax and accounting issues implicated in petroleum and gas extraction, the
representative told me that approximately 107 candidates applied for the position
and that the short listing process had just commenced.
(d) That following the meeting in New York referenced above, I was invited
to a round of interview at the end of January 2010 in Oslo, Norway. I interviewed
with several employees of the NPAP and certain officials of the Norwegian
Ministry of Finance for two (2) successive days.
(e) That on or about the end of February 2010 I was again invited back to
Oslo for another round of interview and at which I was made a conditional offer of

2
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employment that was subject to the approval of the Timor-Leste Tax
Commissioner, Mr. Cancio Oliveira.
(f) That on or about the middle of March 2010, at the direction of the
NPAP, I travelled to Timor-Leste for another round of interview with the officials
of the Ministry of Finance, including but not limited to the Vice Minister of
Finance ( Mr. Rui), the Tax Commissioner, Mrs. Monica Rangel- Head of the
Petroleum Tax Directorate, Messrs David and Abdurrahman Khan (employed at
the Petroleum Tax Office as Tax Advisors and auditors through a World Bank
Assistance Program), Mr. McGuire ( Legal Advisor to the Timor-Leste Revenue &
Customs Directorate).
(g) That on or about the beginning of April 2010, NPAP informed me that I
have my appointment as a Petroleum Tax Advisor has been approved by the
Timor-Leste Tax Commissioner and an offer of employment was made to me for a
period of Nine (9) months, renewable at the option of NPAP.
(h) That after the expiration of the initial contract, on or about the first week
of April 20111, NPAP and the Norwegian Ministry of Finance, offered a new
contract of employment for approximately 6 or 7 months until sometimes in
September 2011 and at which time I was told by Mr. Bjarne (the coordinator of the
NPAP in Timor-Leste) that the NPAP and the Ministry of Finance would

3
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disengage from the funding of Petroleum Assistance Program at the Timor-Leste
Petroleum Tax Office. As a reflection of my satisfactory performance, my salary
was increased by approximately 25% for the second phase of my service contract.
(i) That following the discontinuance of the NPAP assistance to TimorLeste Petroleum Tax Office on or about September 2011, the Timor-Leste Ministry
of Finance approached me and offered me a new position as the Legal Advisor to
the Petroleum Revenue Tax office until December 31, 2012. As a reflection of the
satisfactory performance of my job under the NPAP-sponsored program, the
Timor-Leste Ministry of Finance increased my salary by approximately 25%. At
the expiration of the initial contract with the Timor-Leste Ministry of Finance in
December 2012, I was offered another contract commencing January 1st 2013 and
ending December 2013 with another salary increase of approximately 35%.
(j) That the Timor-Leste Ministry of Finance was my direct employer from
September 2011 until I left Timor-Leste and returned to the US in April 2013.
3)

That knowing the facts surrounding my employment while I was in

Timor-Leste from 2010 to 2013 as narrated above, Mr. Thomas failed to
adequately represent my interest and provided constitutionally defective assistance
as my professional counsel when he failed to challenge the following statement
made by the Court during my sentencing hearing on October 15, 2015, to wit: "It's
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more egregious in my mind because it was not just a corporation who may have
some kind of insurance or whatever that could make them whole, and not just done
to our country, but you were really sent there in some ways as a personal
ambassador to this Country handpicked by Norway to assist an underdeveloped
poor country."
4)

Knowing that the Court took the observation in paragraph 2 above

into consideration in fashioning out a long sentence for me, Mr. Thomas rendered a
defective performance in violation of my right under the Sixth Amendment to the
US constitution by his failure and or neglect to:
(a) challenge the Court's comment to the effect that I was NOT hired for the
position in Timor-Leste by the mere fact that I was US citizen or the citizen of any
particular country but was hired because of my eminent qualifications in the area
of tax and accounting and my demonstrable experience acquired over 27 years.
(b) object to the characterization of my employment as “Personal
ambassador" of any country, be it Norway or the US or any other country for that
matter, since my employment whether through the NPAP and or directly by the
Timor-Leste Ministry of Finance was NOT in any shape or form a diplomatic
engagement. That throughout my employment at Timor-Leste from 2010 to 2013, I
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did not possess any diplomatic passport nor was I treated as a "personal
ambassador" of ANY country to Timor-Leste.
(c) object to the impression that I was "handpicked" by Norway knowing
fully well that I went through a rigorous interview that lasted for over 7 months
along with other candidates.
(d) to inform the Court that at the time the bid for the Tax Regulations
under the Taxes and Duties Act and the Taxation of the Bayu Undan Contractors
Act forming part of the subject of the criminal complaint was submitted in March
2012, I was neither an employee of the NPAP nor that of the Norwegian Ministry
of Finance but a direct employee of the Timor-Leste Ministry of Finance.
(e) to strenuously object to the incorrect notion of making Timor-Leste
"whole." Mr. Thomas knew fully well from the series of documentary evidence
that I provided to him and recited in my prior Certification of September 15th,
2016 and which are incorporated by reference herein, that Timor-Leste not only
received the precise bargained-for benefits under the three (3) contracts forming
the subject of this case but failed to pay for the full value of the said benefits to
date (Timor-Leste has paid only $3.5 million and approximately $1.4 million is
still outstanding), and yet he failed spectacularly to challenge the incorrect notion
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that "it was not just a corporation who may have some kind of insurance or
whatever that would make them whole.”
5)

Furthermore, Mr. Thomas exercised gross constitutionally defective

assistance of counsel and exposed me to greater sentence than I should have
received if I was represented by an efficient counsel practicing criminal defense
law in the Third Circuit when he failed to challenge the government false
representation in its Sentencing Brief where it states: "In sum, the seriousness of
defendant Boye's criminal conduct is unquestionable. His provision of some work
product under the Contract, while falsely impersonating licensed attorneys and
accountants with decades' long experience in the oil and gas sector, should not be
relied upon in mitigation."
6)

First, Mr. Thomas' performance as my counsel was constitutionally

deficient because he failed to challenge the government's false and illogical
statement referenced in paragraph 4 above by failing to point out to the Court that
the issue of "impersonating licenses attorneys and accountants" do not make any
sense in fact and in law, the reason being that to the knowledge of the Government
as well as Mr. Thomas, NOT ONE of the persons listed as employees of Opus &
Best in the document was in fact a licensed attorney or accountant or a living/dead
person as falsely represented in the government's sentencing brief. Mr. Thomas
failed to point out the illogicality of "impersonating" a non-existing person or
7
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persons that was so central to the theory of the government's case, especially its
relationship to the issue of "loss" and the appropriate "credit" under the relevant
provisions of the US sentencing Guidelines.
7)

Secondly, Mr. Thomas rendered a constitutionally defective assistance

as my counsel when he failed to point out to the Court throughout this case (from
plea deal to forfeiture to sentencing) that the bid soliciting documents issued by
Timor-Leste DID NOT require that the bidders for ANY of the contracts be
“licensed attorneys and or accountants." The bid documents issued by Timor-Leste
did not specify that that only "licensed professionals" should apply. As a matter of
fact and by way of example, Messrs Bayphase, a UK company and Charles River
and Associates (a US company) who were both awarded TAX AUDIT work
pursuant to the same bid soliciting documents that Opus & Best acted upon were
neither a law firm nor a firm of accountants. Furthermore, approximately 70% of
the firms or persons that responded to the bid soliciting documents were neither a
law firm/licensed attorneys nor accountants.
8)

Furthermore, Mr. Thomas rendered an unconstitutional ineffective

assistance of counsel by his failure to point out to this Court despite his knowledge
and that of the government, that the entire work forming the subject of this
criminal information was performed indeed by licensed professionals (Messrs.
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Chen and Kapadia and myself), if indeed there was a requirement that the work be
performed by attorneys and or accountants.
9)

Mr. Thomas rendered a constitutionally defective assistance of

counsel and caused me a substantial injury by way of the long sentence that was
imposed when he failed as detailed in my original Certification and explained
above to argue the INAPPLICABILITY of Note 3(F)(v) of the U.S.S.G Section
2B1.1 to the peculiar facts of my case, and certainly failed to argue the correct
case law on Note3(F)(v) of the U.S.S.G Section 2B1.1. in the Third Circuit.
10)

Mr. Thomas rendered a constitutional defective assistance of counsel

and performed substantially below the level of competence exercised by successful
defense attorneys in the Third Circuit (on correct application of Note (F)(v) of the
U.S.S.G Section 2B1.1 and calculation of loss for sentencing purposes-including
credit for value received by victim from the defendant) from the negotiation of the
Plea Bargain, Forfeiture Order, Pre-Sentence Report, Sentencing Briefs and all the
way to sentencing when he:
(a) failed to argue the relevant case law in the Third Circuit or any Circuit
for that matter relating to the burden of the government to prove actual loss,

9

Case: 18-3662

Document: 003113121465

Page: 10

Date Filed: 12/31/2018

(b) failed to argue the relevant case law in the Third Circuit or any Circuit
whatsoever in respect of the relevant and applicable U.S.S.G and the Notes
regarding the correct calculation of loss for sentencing enhancement purposes,
(c) failed to argue the relevant case law in the Third Circuit or any Circuit
whatsoever regarding the value of satisfactory services received by a victim from
persons who may have fraudulently obtained procurement contracts,
(d) failed to argue the Third Circuit case law that to the extent that the
services rendered by Opus & Best did not harm Timor-Leste but in fact BENEFIT
Timor-Leste, my base offense level ought not to be enhanced by the sum of money
paid in exchange for the satisfactory services,
(e) failed to request an evidentiary hearing to determine the specific and
crucial issue of "loss" and or request for proof from the government of any
economic loss sustained by Timor-Leste in relation to the three (3) contracts at
issue,
(f) failed to correctly distinguish between the issue of "culpability" and
"quantification of loss,"
(g) failed to argue that even if the false hypothesis of the government
relating to the "impersonation" of non-existing- living or dead, of licensed
attorneys and accountants" was believable, to the extent that Timor-Leste received
10
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something of value and was satisfied with my services, such a narration would be
meaningless for sentencing enhancement and computation of loss purposes and
that the fees paid by Timor-Leste in the circumstances cannot be considered as a
"loss" under the Third Circuit case law, and
(h) failed to argue that the writing of Tax Regulations, preparation of
Interpretative Guidelines and or preparing a Transfer Pricing Report (the services
rendered to Timor-Leste in this case) are not LICENSED TRADES and the
persons involved in the performance of such services, whether in Timor-Leste and
or the US are NOT required by any law or regulation to be LICENSED
PROFESSIONALS. More particularly in the State of New Jersey where the crime
at issue was purportedly committed, there is no known rule of law and or
regulations cited by the government either characterizing the writing of tax
regulations, drafting Interpretative Guidelines and or preparing a Transfer Pricing
Report as licensed profession and or mandating persons involved with the delivery
of such services to possess a professional license," either within the State of New
Jersey or in Timor-Leste,
(i) failed to object to the erroneous interpretation and application of U.S.S.G.
Note 3(F)(v)(1) canvassed by the government in its sentencing brief and at
sentencing (and also included in the Pre-Sentence Report of the Probation Officer)
which ought to be applicable only in LIMITED circumstances where in fact
11
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"services were fraudulently rendered to the victim by persons falsely posing as
licensed professionals," as opposed to the present case where a professionallylicensed person fraudulently obtained procurement contracts but the actual
performance was done unquestionably by licensed professionals,
(j) failed to bring to the attention of this Court the Sentencing Commission's
intent and the narrow purpose of U.S.S.G. Note3(F)(v)(1), memorialized in U.S.
Sentencing Guidelines Manual app. C, Vol. II, amend.617 at 183-84 (2003) as
follows: "The definition of "loss" also provides special rules for certain schemes.
One rule includes loss (and excludes from crediting) the benefits received by
victims of persons fraudulently providing professional services. This rule reverses
case law that has allowed crediting (or exclusion from loss) in cases in which
services were provided by persons posing as attorneys and medical personnel. See
U.S. v. Maurello, 78 F.3d 1304 (3rd Cir.1996). The Commission determined that
the seriousness of these offenses and the culpability of these offenders is best
reflected by a loss determination that does not credit the value of the
UNLICENSED BENEFITS PROVIDED," (emphasis supplied).
(k) failed, in spite of several documentary proofs provided to him (email
correspondences, billings, bank statements, reports, work products etc. referenced
in my original Certification of September 15th, 2016), to challenge and or object to
the applicability of U.S.S.G. Note 3(F)(v)(1) to this case, and
12
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(l) failed to argue affirmatively that the value provided to Timor-Leste in the
contracts forming the subject of this case arose indeed as a result of LICENSED
BENEFITS provided by licensed professionals (Messrs. Chen & Kapadia and
Boye) and that failure resulted in a prejudice to me by way of substantially higher
sentence than I should have received.
11)

Mr. Thomas, my defense attorney, performed a constitutionally

defective assistance as my counsel when he failed to object to the use of the sum of
$3.5 million as the restitution amount when there was no factual finding between
the imaginary loss of $3.5 million and my offense conduct.
12)

Mr. Thomas performed a constitutionally defective assistance of

counsel when he failed to make a distinction between the applicable United States
Sentencing Guidelines (U.S.S.G.) relating to the issue of loss and more particularly
whether the value of services rendered may be taken as a credit against any "loss"
and the governing law (Mandatory Victims Restitution Act) relating to the
determination of restitution. Furthermore, Mr. Thomas, as a direct result of his
ineffective assistance and his lack of relevant knowledge of case law precedent
governing restitution in this Circuit and others, allowed this Court without any
objection, to impose on me an amount of restitution ($3.5 million) that is
substantially higher than what I may owe (assuming the government's theory of the
case on restitution and "loss" amount under the U.S.S.G was valid as it were), by
13
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his omission to point to this Court that the government already forfeited several of
my properties including approximately $370, 000 in cash, valuable cars, three (3)
real estate properties, an expensive wrist watch and the common stock of Herbal
Water Incorporated before the sentencing hearing on October 15, 2015 even when
you discount the the value of services that I performed in fulfillment of the service
contracts. The value of those assets was not taken into consideration as credit
against the restitution neither by this Court nor the Probation Officer in her presentencing report. Those errors affected my substantial rights and subjected me to
conditions that the U.S.S.G. and the Mandatory Victims Restitution Act do not
contemplate.
13)

Furthermore, Mr. Thomas' performance at the sentencing hearing on

October 15, 2015 and at all times prior to date (including the negotiation of a Plea,
forfeiture agreement and his review of the Pre-Sentence Report) was
constitutionally defective as a result of his failure and or neglect to demand an
evidentiary hearing to determine:
(a) If in fact there was any loss, and if there was any, the quantum of such
loss, for the limited purposes of sentencing enhancement under the U.S.S.G.,
(b) whether Section 2B1.1 app.n.3(F)(v)(1) was applicable in the peculiar
circumstances of this case,

14
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(c) the value of services rendered to Timor-Leste under the three (3) separate
service contracts,
(d) whether or not Timor-Leste, having received MORE value than it paid
for (Timor-Leste received services that it priced in the contracts for $4.9 million
BUT made only a part payment in the sum of $3.5 million) was entitled to ANY
restitution in the peculiar circumstances of this case, and
(e) the ACTUAL LOSS, if any, incurred by Timor-Leste for the limited
purposes of restitution under the Mandatory Victims Restitution Act and within the
peculiar circumstances of this case.
14)

Mr. Thomas is obligated as an effective counsel to know the U.S.

Sentencing Guidelines and the relevant Circuit precedent but his performance as
my defense counsel throughout this case clearly shows that he plainly did not. That
failure was not a strategic choice and fell outside the norms of effective assistance.
15)

In spite of my unequivocal expression against the enhancement of my

sentence under U.S.S.G. Section 3B1.3 (Abuse of Trust) during my conversations
with Mr. Thomas, he refused and or neglected to raise the objection before this
Court or expressed such objection to the government and or the Probation Officer,
knowing fully well that the peculiar circumstances of my employment as a Tax
Advisor to the Timor-Leste government did not meet the 3-prong test of what
15
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constitutes an abuse of trust in this Circuit. Aside from our conversation relating to
the scope of my employment, I provided Mr. Thomas with the Organizational
Chart at the Timor-Leste Ministry of Finance during the course of my engagement
as well as the copies of all the relevant Timor-Leste laws governing procurement
contracts (copies of which were exhibited with my Certification of September
15th, 2015). Mr. Thomas knew that I had no authority whatsoever to award the
contracts to Opus & Best LLC. Furthermore, Mr. Thomas also knew that my
position as a Tax Advisor did not in any way make the detection of the crime
cumbersome in any manner whatsoever. The failure and or neglect of Mr. Thomas
to raise a valid objection against the application of U.S.S.G Section 3B1.3. to my
case affected my substantial right and caused me injury by way of a longer term of
imprisonment than I would have received if I was represented by an effective
counsel who knew the correct application of the U.S.S.G. Considering the adverse
effect on the length of my sentence, the failure and or neglect of Mr. Thomas to
object to the application of U.S.S.G. Section 3B1.3. was not a strategic
professional choice and fell out of the realm of competent and effective legal
representation under the 6th Amendment.
16)

In the circumstances discussed herein and those that are contained in

my original Certification dated September 15th, 2016, I firmly believe that
throughout this case Mr. Thomas' performance was sub-standard, grossly
16
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inefficient and is tantamount to a breach of my Constitutional right to have a
counsel under the Sixth Amendment to the US constitution. I believe that I would
have received a much lesser sentence and owe $0 restitution if Mr. Thomas had
represented me effectively through each phase of this case and presented my case
competently to this Court.
.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
_______________________________
UNITED STATES OF AMERICA
v.

Case Number 3:15-CR-196-01(FLW)

BOBBY BOYE a/k/a
“Bobby Ajiboye” a/k/a
“Bobby Aji-Boye”
Defendant.
_______________________________
CERTIFICATION OF DEFENDANT BOBBY BOYE IN REPLY TO
GOVERNMENT’S OPPOSITION AND IN FURTHER SUPPORT OF
DEFENDANT’S PETITION UNDER 28 U.S.C. § 2255
BOBBY BOYE, of full age, hereby certifies as follows:
I am the defendant in this action. I make this Certification in reply to the
Government’s Opposition and in further support of my petition for relief under 28
U.S.C. § 2255.
1.

Legal Standard -- Response to Paragraph 23. Petitioner has not only

met but exceeded the standard set in Strickland v. Washington, 466 U.S. 668, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984) by showing in his Certifications (and the
Certifications remain uncontroverted) that Mr. Thomas was indeed not functioning
as defense counsel from the beginning of this case to the end. The standard of
performance of Mr. Thomas as articulated in the Certifications and the record of
this Court from the plea negotiation and counseling of the Petitioner to sign a plea
1
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deal that does not make legal sense, to his lack of understanding of the applicable
U.S.S.G. relating to "loss" and "credit for loss" and the case law governing the
calculation of restitution for AMVP purposes all the way to his rambling
submission at sentencing are by any indicia of measurement substantially below
objective standard of reasonableness and such quintessential constitutionally
defective performance substantially prejudiced Boye.
2.

Response to Paragraph 24. Considering the numerous factual issues

contained in the uncontroverted Certifications provided by the Petitioner and the
record of this Court at sentencing, it is inconceivable and shocking that the
government would argue that the performance of Mr. Thomas was remotely
"within the range of competence demanded of attorneys in criminal cases," as
required in McMann v. Richardson, 397 U.S. 759, 771, 90 S. Ct. 1441, 25 L. Ed.
2d 763 (1970), and Tollett v. Henderson, 411 U.S. 258, 267, 93 S. Ct. 1602, 36 L.
Ed. 2d 235 (1973).
First of all, the government failed to disclose Mr. Thomas' strategy that may
have informed the monumental errors he committed at all stages of the case let
alone an "informed" one. Clearly Mr. Thomas could not have had any discernible
strategy for his utter failure to investigate both the facts and the applicable laws
and the Sentencing Guidelines as memorialized in the Certifications. "The failure
to conduct pre-trial investigation generally constitutes a clear instance of
2
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ineffectiveness of counsel." United States v. Travillion, 759 F.3d 281, 293 n. 23
(3d Cir. 2014); see also United States v. Gray, 878 F.2d 702, 711 (3d Cir. 1989)
(noting that a complete absence of investigation usually amounts to ineffective
assistance of counsel because counsel cannot be said to have made an informed
strategic decision not to investigate); United States v. Baynes, 622 F.2d 66, 69 (3d
Cir. 1980).
Based on the uncontroverted factual issues in the Certifications and case
law, neither the government nor Mr. Thomas can show that "counsel actually
pursued an informed strategy (one decided upon after a thorough investigation of
the relevant law and facts)." Lewis v. Horn, 581 F.3d n.13 (3rd Cir. 2009). Mr.
Thomas never investigated this case nor the relevant laws governing restitution and
he had no understanding whatsoever of the relevant United States Sentencing
Guidelines and applicable notes thereunder. The failure to investigate this case in
spite of the several documents provided to Mr. Thomas is simply indefensible.
The "sound strategy" requirement under Strickland and the plethora of cases
citing Strickland is conspicuously lacking in this case. The comedy of errors
exhibited by Mr. Thomas and his lack of diligence in investigating the case to his
lack of understanding of relevant laws and sentencing guidelines (with the
applicable interpretive Notes) could never be considered part of a sound strategy.
Alternatively, the "imagined" strategy manufactured by the government in defense
3
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of the indefensible constitutionally defective performance of Mr. Thomas (even if
sound) was not a motivating factor for the said comedy of errors and the absolute
lack of diligence on his part. Thomas v. Varner, 428 F.3d 491, 499–500 (3d Cir.
2005).
In the peculiar circumstances of this case, the presumption that counsel's
actions might be "sound trial strategy" as required under Strickland and the cases
cited by the government (Alexander v. Shannon, 163 F. App'x 167, 175 (3d Cir.
2006, Buchi v. Vaughn 1666 F.3d 163, 169 (3rd Cir. 1999)), is not even tenable for
a number of reasons. The government failed to disclose Mr. Thomas' "sound trial
strategy" and is leaving this Court to speculate. The government failed to show
how an alternative strategy involving a thorough investigation of the case and
defending the case effectively could have led Boye to a worse position than he is
now. As demonstrated in the uncontroverted Certifications of Boye, none of the
conduct of Mr. Thomas from the plea bargain to sentencing could be interpreted as
a "strategy," let alone a "sound strategy." Mr. Thomas simply had no discernible
strategy and if there is any such strategy, in the circumstances of this case, was a
fatal one that subjected Boye to prejudice and substantial derogation of his rights
under the 6th Amendment.
Which of Mr. Thomas' actions are within the range of competence
demanded of attorneys in criminal cases? Could it be his utter failure and or
4
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neglect to investigate any of the plethora of issues that have direct implications -for example, the persons that performed the contracts or issues that are false in the
PSR and which had direct bearing with the length of sentence imposed in the
matter? Or is it his professional advice counseling Boye to sign a plea deal that
runs contrary to the Sentencing Guidelines and case law on several issues,
including but not limited to the issue of "loss" and "credit for services performed"
and "abuse of trust position" under the Sentencing Guidelines? Could it be his
counsel that Boye should agree to forfeiture and restitution provisions that defied
common sense and unproven as required by law? Could it be Mr. Thomas' lack of
understanding of the relevant Sentencing Guidelines and the case law with direct
bearing on the outcome of this case? Maybe it was the rambling, lethargic and
incoherent address to the Court at sentencing. Mr. Thomas as a criminal defense
attorney is obligated to know the Sentencing Guidelines and the relevant Circuit
precedent, but he plainly did not. He simply surrendered to the stipulations in the
plea deal without any due diligence. United States v. Smack, 347 F.3d 533, 538
(3d Cir. 2003); United States v. Headley, 923 F.2d 1079, 1083–84 (3d Cir. 1991).
"An attorney's ignorance of a point of law that is fundamental to his case
combined with the failure to perform basic research on that point is a quintessential
example of unreasonable performance under Strickland." Hinton v. Alabama, 134
S. Ct. 1081, 1089, 188 L. Ed. 2d 1 (2014). By failing to develop the record and or
5
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challenge the government on the issue of "loss" and "credit for services performed,
allegation of the "abuse of trust" position, and on issue of restitution, Mr. Thomas'
performance fell below Strickland's standard of "reasonableness under the
prevailing professional norms." Smarck, supra.
Mr. Thomas' lack of familiarity with case law precedent and his forbearance
to make good faith arguments about the Sections 2B1. app. n.3(E)(i) and 3B1.3
during the plea bargain (particularly his advice that Boye stipulate to the highest
base level offense and $3.5 m restitution) and through the PSR review and at
sentencing are quintessential examples of ineffective assistance of counsel and fell
below Strickland's standard of "reasonableness under prevailing professional
norms."
The constitutionally deficient performance of Mr. Thomas in this case is a
"poster child" of ineffective assistance of counsel under the first prong of
Strickland.
3.

Response to Paragraphs 25 & 26. The burden to show prejudice in the

context of the primary allegations raised in the Boye's 2255 Petition has been
sufficiently discharged. But for the defective performance of Mr. Thomas, Boye
has demonstrated the likelihood that the outcome would have been different and
better for him whether through a negotiated plea deal or at trial, and where
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sentencing is predicated on the correct application of the Sentencing Guidelines,
and more specifically on enhancements relating to "loss" and "abuse of trust
position," as well as on the issue of the amount (if any) that should have been
assessed as restitution in this matter.
The uncontested Certifications and the Exhibits attached thereon provided
by Boye clearly demonstrate that the deficiency of Mr. Thomas resulted in
demonstrable enhancements in sentencing and which enhancements would not
have occurred but for the comedy of errors exhibited by counsel from the
beginning to the end of this case. But for the series of incompetent advice that
Boye received from Mr. Thomas he would not have pled guilty (and accept the
terms of the plea bargain) and insisted on going to trial. United States v. Otero,
502 F.3d 331 (3d Cir. 2007), quoting United States v. Franks, 230 F.3d 811, 815
(5th Cir. 2000).
The legal standard for prejudice under Strickland is for Boye to show "that
there is a reasonable probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different." Boye need not show that
counsel's deficient performance "more likely than not altered the outcome in this
case." Rather, he must show only a "probability sufficient to undermine
confidence in the outcome." Jacobs v. Horn, 395 F.3d 92, 105 (3d Cir. 2005)
(citing Strickland, 466 U.S. at 693–94).
7
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Furthermore, the reasonable probability of any decrease in Boye's sentence
including the term of 72 months and the amount of restitution (if any) which are
indicative from the uncontested Certifications and the attached exhibits clearly
support a valid claim for prejudice. If the Sentencing Guidelines had been
calculated correctly in this case, the Total Offense level would be 4 instead of 24
that was incorrectly calculated by the government and the Probation Office. If the
Sentencing Guidelines had been correctly applied to Boye, there is a reasonable
likelihood that he would have received a substantially less time than the 72 months
imposed on him and any restitution thereunder would have been zero or at least,
significantly less than $3.5 million used by the government and the Probation
Office. Glover v. United States, 531 U.S. 198, 121 S. Ct. 696, 148 L. Ed. 2d 604
(2001); Molina-Martinez v. United States, 136 S. Ct. 1338, 194 L. Ed. 2d 444
(2016); United States v. Smack, 347 F.3d 533 (3d Cir. 2003); United States v.
Sabillon-Umana, 772 F.3d 1328, 1333 (10th Cir. 2014) (application of an
erroneous Guidelines range "runs the risk of affecting the ultimate sentence
regardless of whether the court ultimately imposes a within or outside" that range);
United States v. Vargem, 747 F.3d 724, 738–729 (9th Cir. 2014); United States v.
Story, 503 F.3d 436, 440 (6th Cir. 2007); Glover, 531 U.S. 198.
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4.

Response to Paragraph 27. The comprehension and the interpretation

of the government relating to the correct interpretation and the interplay of
U.S.S.G. 2B1.1 app. note 3(E)(1) and U.S.S.G. Note 3(F)(V)(1) are at odds with
case law and most certainly with the U.S. Sentencing Guidelines Manual app. C,
vol. 11, amend. 617, at page 183-84, reported in 88 FR 30512. The said
Guidelines Manual app. C, vol. 11 provides (183-84):
The definition of "loss" also provides special rules for certain
schemes. One rule includes loss (and excludes from crediting) the
benefits received by victims that has allowed crediting (or exclusion
from loss) in cases in which services were provide by persons posing
as attorneys and medical personnel. See U.S. v. Maurello, 78 F. 3d
1304 (3rd Cir. 1996). The Commission determined that the
seriousness of these offense and the culpability of these offenders is
best reflected by a loss determination that does not credit for the
unlicensed benefits provided.
For a number of reasons, U.S.S.G. 2B1.1 and U.S.S.G and note 3(F)(v)(1)
cannot possibly be applied to Boye in a manner that would deprive him from
receiving credit for the legitimate services that he and other licensed professionals
(Messrs. Chen & Kapadia) provided to Timor-Leste.
First and foremost is the interpretation, scope and intent of the Sentencing
Commission as embodied in the U.S.S.G. Manual referenced above. The
incontrovertible fact (and which fact the government did not dispute) presented to
this Court to date clearly indicate that the services under the three (3) contracts
were provided by licensed professionals and consequently the benefits conferred
9
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on Timor-Leste were not "unlicensed benefits" as required under the U.S.S.G
Manual. The government has failed to provide a single evidence and apparently it
has none, to the effect that Boye, Chen and Kapadia are not licensed professionals
and that the benefits they provided were "unlicensed benefits." The operative
words in the said manual are "unlicensed benefits provided." If in fact "services
are provided" by licensed professionals, U.S.S.G. 2B1.1 app. n. 3(F)(v)(1)
becomes inapplicable.
Furthermore, the Commission's commentary noted in the Manual clearly
states that the rule is limited to cases where persons who are posing as attorneys
and medical personnel. Both Messrs. Boye and Chen are licensed attorneys when
the services in question were provided to Timor-Leste and the government has not
shown any evidence to the contrary. In fact the government conceded that Boye
and Chen are both attorneys. The question becomes whether they stop being
attorneys on the ground that certain misrepresentations were embodied in a bid
document. Can their indisputable work products stop being that of professionally
licensed persons because Opus & Best LLC made certain misrepresentation about
non-existent persons purportedly employed by Opus & Best? The answer is a
resounding NO.
Commentary which functions to "interpret a guideline or explain how it is to
be applied, Section 1B1.7, controls, and if failure to follow, or a misreading of,
10
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such commentary results in a sentence "select(ed)--- from the wrong guideline
range." Stinson v. United States, 508 U.S. 36, 46, 113 S. Ct. 1913, 123 L. Ed. 2d
598 (1993), citing Williams v. United States, 503 U.S. 193, 203, 112 S. Ct. 1112,
117 L. Ed. 2d 341 (1992) (sentence would constitute "an incorrect application of
the ... guidelines should be set aside under 18 U.S.C.A. § 3742(f)(1) (West) unless
the error was harmless.")
"Guideline Section 1BI.7 makes the proposition clear, and this Court's
holding in Williams, 503 U.S. 193, that the Sentencing Commission's policy
statement bind federal courts applies with equal force to the commentary at issue".
Stinson, 508 U.S. 36.
The standard that governs whether particular interpretive or explanatory
commentary is binding is the one that applies to an agency's interpretation of its
own legislative rule: Provided it does not violate the Constitution or a federal
statute, such an interpretation must be given controlling weight unless it is plainly
erroneous or inconsistent with the regulation it interprets. Stinson, 508 U.S. 36,
citing Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414, 65 S. Ct. 1215, 89
L. Ed. 1700 (1945).
The commentary embodied in the U.S. Sentencing Guidelines Manual app.
C. vol. II, amend. 617, at 183-84, is therefore a binding interpretation of the scope

11
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and limit of U.S.S.G. 2B1.1 app. n. 3(F)9v)(1), because the commentary does not
run afoul of the Constitution or a federal statute, and it is not plainly erroneous or
inconsistent with U.S.S.G. 2B1.1. 3(F)(v)(1).
The interpretation of the government relating to the ambit of U.S.S.G.
2B1.1. 3(F)(v)(1) is contrary to case law. The requirement that the services in
question and upon which credit for value is denied MUST be a service that is
LEGALLY REQUIRED BY LAW (emphasis supplied) to be performed by a
licensed professional. "But where, as here, the issue is the absence of a legally
required LICENSE FOR WORK PERFORMED, and distinction between intended
and actual loss has no pertinence." Compare United States v. Allen, 529 F.3d 390,
397 (7th Cir. 2008) (declining to rely on U.S.S.G. 2B1.1. App. Note 3(F)(v)(1)
where the defendant represented himself as an expert but "the profession in which
he was scheming was not a licensed one"), with United States v. Hunter, 618 F.3d
1062 (9th Cir. 2010) (declining to allow a deduction for the value of work that
Hunter performed when she was falsely acting as a nurse).
In United v. Allen, supra, the 7th Circuit held that where a profession in
which a defendant was scheming was not a licensed one, U.S.S. G. Application
Note 3(F(v)(1) would not apply to prevent the defendant from obtaining a credit
for the value of the services provided.

12
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The government has failed to provide anything other than an inherently
defective logic that Boye should not obtain credit for the value of services he and
other licensed professionals provided to Timor-Leste. To prevail, the government
would have to show: (1) the U.S.S.G. Manual App. C. vol. II, amend 617 is afoul
of the US Constitution or a federal law, and that is plainly erroneous or
inconsistent with U.S.S.G. 2B1.1. app. Note 3(F)(v)(1); OR (2) provide the law or
regulation requiring the possession of a certain professional license for writing of
tax regulations, Interpretive Guidance and Transfer Pricing Report; AND (3) that
Messrs. Boye, Chen and Kapadia did not possess the required professional license.
5.

Response to Paragraph 28. The government alleged that Mr. Thomas'

performance was not deficient because "he vigorously argued at sentencing that the
Petitioner should receive some credit for the value of the work product that he
delivered to Country A -- not because the credit exclusion under the Application
Note 3(F)(v)(1) did not apply, but as mitigation under the application of the
Section 3553(a) factors."
Considering the Transcript of what Mr. Thomas said at sentencing and
which is contained on pages 16-17 of the government's answer, it is completely
absurd to characterize Mr. Thomas' rambling and incoherent performance as
"vigorous." He was clearly unprepared and there is no better example of a
deficient counsel's performance than what Mr. Thomas exhibited at sentencing.
13
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United States v. Travillion, 759 F.3d 281, 293 n. 23 (3d Cir. 2014), United States
v. Baynes, 622 F.2d 66, 69 (3rd Cir 1980).
First and foremost, the government's summary of Mr. Thomas submission at
sentencing is misleading. Mr. Thomas never even mentioned any of the words
"credit for value" in his address to the Court. In fact what Mr. Thomas expressed
in his own words is contrary to the government's summation, when he said: "It's
absolutely no excuse for committing the fraud to begin with. You can't get the
benefit of that, and I am not saying he should."
Mr. Thomas never mentioned Section 3553 in his submission nor the word
"mitigation."
As a further example of Mr. Thomas' disastrous and ineffective performance
at sentencing, he said at follows: "At one point when I first got involved in this
case, I looked at the country's 2012 annual report and there is nothing in there that
talks about the fraudulent nature of what- the product, the end product, the work
product that he did. Nothing in there talks about that. The attorneys did not
mention that the country is in irreparable harm because the product he submitted
was lousy and insufficient." The 2012 annual report that Mr. Thomas claimed he
"looked at" was provided to him by Boye. See Exhibit G of the Certification dated
September 15th, 2016. The work products that Mr. Thomas referenced were

14
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provided by Boye. See Exhibit J of the Certification dated September 15th, 2016.
Those documents were provided as part of larger documents (referenced in all of
Boye's Certifications) to Mr. Thomas between November and December of 2015.
Those documents were never provided to the Court nor the Probation Office and
here was Mr. Thomas attempting to use materials that were not part of the record
as the basis of his muddled request to the Court. If Mr. Thomas believed what he
saw when he "looked at" the 2012 annual report that there was no mention of fraud
coupled with the copies of the work product provided to him, why was he not
placed on notice to conduct a further investigation? Why did he subsequently
counsel Boye to sign a plea bargain that is inconsistent with what he "looked at" in
the 2012 annual report? What was the basis for seeking a 63-month sentence for
Boye, if in fact there was no fraud mentioned in the report? Why is it that Mr.
Thomas never provided this Court or the Probation Office during or before
sentencing with any of the documents referenced in the Certifications and which
are contrary to the government's theory relating to "loss," "credit for value of
services performed" in fulfillment of the contracts?
Contrary to the government's explanation, "credit for value" of services
performed is not part of Section 3553(a) factors that a competent attorney would
raise.

15
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Throughout his submission at sentencing, Mr. Thomas failed to mention or
even make a good faith argument (despite his admission of "looking at" the 2012
annual report as well as his possession of the work products) about Section
3553(c)(4) and (c)(5) relating to the correct calculation of sentencing range under
the U.S.S.G. and Sentencing Commission's policy respectively, and which are
distinct and separate from 3553(a) factors for sentencing purposes. Mr. Thomas
failed to raise the plausible defense against the Application Note 3(D)(v)(1) to
Boye, he failed to cite the relevant case law dealing with the correct application of
U.S.S.G. 2B1.1, and also failed to direct the attention of the Court to the U.S.S G.
Manual App. C. vol. 11, amend. 617 on a crucial issue of credit against loss, and
which issue is approximately 85% of the Total Offense Level in this case.
Mr. Thomas knew the scope and the limit of Boye's responsibilities and
authority during his employment at Timor-Leste and yet he failed to make a good
faith argument of the inapplicability of U.S.S.G. 3B1.3. and the applicable case
law. United States v. Pardo, 25 F.3d 1187 (3d Cir. 1994).
Typical of his lack of understanding of the facts and the applicable laws
governing the government's case against Boye, including the correct calculation of
sentence under the U.S.S.G. Mr. Thomas mischaracterized the case as "somewhat
of an unjust enrichment," a misapprehension indicative of his lack of diligence.

16
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At sentencing, Mr. Thomas failed to address crucial false and misleading
information in the PSR relating to Boye's employment and the scope of his
responsibilities during the time of his employment in Timor-Leste, and which
misleading information negatively impacted the sentence imposed on Boye.
Another example of the misleading information was in respect of the
sentence that Boye served in California State prison and which the Probation
Office incorrectly reported as having been served in a different place and which
this court commented on adversely at sentencing. "Due process may require
resentencing when the information on which sentencing court may have relied on a
(PSR) is mistaken or unreliable." United States v. Katzin, 824 F.2d 234, 240 (3d
Cir. 1987), citing Moore v. United States, 571 F.2d 179, 183–84 (3d Cir. 1978)
Note 7 (3rd Cir. 1978).
Mr. Thomas completely abandoned the miscalculation of the Guidelines
calculation by the Probation Office and which miscalculation mirrors the same
errors in the plea deal specifically on matters relating to "loss" and credit for value
of the services performed as well as the amount of restitution due under the Section
3553(a) factors including his financial ability to meet the restitution burden. He
failed to demand for proof of the sum of $3.5 million restitution imposed pursuant
to Mandatory Victims Restitution Act as required by law and failed to
distinguished that from the punitive penalty imposed pursuant to Section
17
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3553(a)(7). Allen, 529 F.3d 390; United States v. Brierton, 165 F.3d 1133 (7th
Cir. 1999).
At sentencing, Mr. Thomas lacked vigor, was totally ineffective, unprepared
and exhibited complete lack of understanding of relevant laws and the applicable
U.S. sentencing guidelines and caused Boye substantial prejudice and derogation
of his rights to effective counsel under the 6th Amendment to the U.S. constitution.
6.

Response to Paragraph 29. The rationale provided by the government

for the failure of Mr. Thomas to contest the application of the credit exclusion is
flawed and illogical. First of all, Mr. Thomas clearly abdicated his responsibility
as an effective counsel by failing to argue in good faith a point that is so crucial
that approximately 85% of Boye's Total Offense level was dependent upon. This is
more so if one considers the case law and the authoritative pronouncement of the
Sentencing Commission's interpretation of the scope and limit of the credit
exclusion as embodied in the U.S. Sentencing Guideline Manual app. C, vol. II,
amend. 617, at 13-184. The credit exclusion covers only those who practice a
particular profession or trade requiring BY LAW the possession of a license.
The government's suggestion that this Court should abandon the plain and
unambiguous meaning and scope of U.S.S.G. 2B1.1 Note (E)(1) and the
authoritative interpretation contained in the U.S. Sentencing Guidelines Manual

18
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app. C, vol. II, amend. 617 is absurd and unpersuasive. It is contrary to the
rudimentary principle of interpretation: where the words are plain and
unambiguous, there is absolutely no need to start enquiring about the "spirit and
intent" of the credit exclusionary rule as the government suggested.
Furthermore, what the government is asking the Court to do with the "spirit
and intent" is IN FACT contrary to the spirit and intent so manifestly and
unambiguously stated by the U.S. Sentencing Commission itself in its Manual,
app. C, vol. II, amend 617, at 183-184.
The government's defense of the spectacular failure of Mr. Thomas
regarding his failure to argue a valid crucial point of law decidedly in favor of
Boye and in good faith is clearly untenable and indefensible. It is clearly beneath
Strickland's standard of reasonableness and that deficient performance prejudiced
Boye and eroded his substantial rights.
Mr. Thomas had no business inquiring about the "spirit and intent" of the
credit exclusion rule when the words granting such exclusion pursuant to U.S.S.G.
2B1.1 Note (E)(1), the U.S. Sentencing Manual as well as case law on the same
issue are crystal clear and could not have led a reasonable, diligent and effective
defense attorney to make such a monumental error of professional judgment that
placed Boye in serious jeopardy of a 72-months sentence.

19
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Furthermore, the rationale proposed by the government ("spirit and intent")
in defense of Mr. Thomas' defective representation simply does not make sense.
Mr. Thomas had numerous documents in his possession (See the Certifications)
showing conclusively that the services were provided by Messrs. Boye, Chen and
Kapadia -- all of whom are licensed professionals. The primary obligation of Mr.
Thomas was to defend Boye and he failed.
Mr. Thomas had no independent information that the services were provided
by persons lacking professional license. He had access to the case law on the issue
of credit exclusion but he failed to conduct a diligent research. Mr. Thomas had no
evidence whatsoever showing that any of the services in question was required by
any law, whether in New Jersey or in Timor-Leste, to be performed ONLY by
persons possessing a particular license. To date, the government has failed to cite
any law or regulation requiring a person writing tax regulations, interpretative
guidelines and transfer pricing studies to possess a particular license as a precondition for practicing the trade.
7.

Response to Paragraph 30. Both the government and Mr. Thomas

knew that there are no real "persons" matching the name and qualifications on page
19-20 of the government's response and in the bid document for the TDA/TBUCA
Regulations submitted by Opus & Best LLC and therefore could not have been
impersonated. The government admitted on page 3 of its answer that there are "no
20
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record of individuals of those names being admitted to practice law in New York
or New Jersey." The one exception according to the government (page 3 of the
answer) is a person described as a "staff attorney" and which the government
disclosed at page 20 as "Paul Davis -- Staff Attorney." The "Paul Davis" that the
government said it identified in Tokyo is not the same as the one described by
Opus & Best in its bid because his educational background is different from those
listed by Opus & Best in its bid document against him.
The government's charge of "impersonation" of professionals that are in fact
non-existent is one that defies logic and common sense.
8.

Response to Paragraph 32. Even if the government of Timor-Leste

was induced by the biographies of the non-existent persons to award the
TDA/TBUCA Regulations contract, the work product delivered to Timor-Leste in
respect of the TDA/TBUCA Regulations (being the only contract connected to the
bid) was world-class and exceptional as acknowledged by the Timor-Leste
government itself as well as its external Attorneys (Arent Fox LLP). See Exhibits
E and P of Certification dated September 15th, 2016. Peter Chen, a New York and
New Jersey registered attorney & CPA, was acknowledged as a "good choice" by
the same Arent Fox. See E of the Certification dated September 15th, 2016.
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The same Peter Chen was also responsible for the performance of
approximately 90% of the audit contract separately awarded to a company called
Charles River and Associates (CRA) -- a US company that is not by the way an
accounting nor a law firm, but hired Peter Chen as an independent contractor the
same way Boye hired him. See Exhibits K & L of the Certification dated
September 15th, 2016.
The work product was excellent, high level and well-received by the TimorLeste government and the publics to the extent that it became a basis to award two
(2) separate NO-BID contracts approximately 5 months after the completion of the
TDA/TBUCA that was the subject of the bid. See Exhibit E of the Certification
dated September 15th, 2016. Both the TDA and TBUCA Regulations were
subsequently signed into law by the then Minister of Finance, Emilia Pires.
Upon the completion of the project, the Timor-Leste government posted
TDA & TBUCA separately on its website for public comments for 30 days. It was
applauded by the publics and not a single negative comment was made and there
were no subsequent amendments to the drafts.
The Timor-Leste government was well-served with the combined high level
experience of Boye, Chen and Kapadia in delivering world-class work products

22
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and Timor-Leste has never made any claim that it was harmed financially as a
result of any of the work products.
The cases cited by the government are totally inapposite and completely
distinguishable from the case of Boye.
In Hunter, 618 F.3d 1062, the issue is whether the defendant was whether
the defendant who was practicing nursing with forged nursing qualifications was
entitled to credit against loss for the value of services provided when she was not a
qualified nurse. That is not the case with Boye. He and others including Chen
were licensed attorneys and CPA, and provided services that are not by law
required to be provided by attorneys and or CPAs.
In the case of United States v. Bennett, 453 F. App'x 395, 397 (4th Cir.
2011), the drug tests required to be performed under the contract with the U.S.
Department of Transportation was covered by DOT Regulation 49 C.F.R. § 40.1413 (2010). Those regulations required that workers submit to drug screening
reviewed by a "licensed physician trained in substance abuse and designated as
Medical Review Officer." Bennett, the defendant performed those services when
he is not a "licensed physician" as required by the enabling regulation. That is not
the case with Boye.

23
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First, the services performed by Boye and other licensed professionals (Chen
& Kapadia) are not required to be performed by law or regulation with certain
designated licensed professionals unlike in Bennett's case.
Secondly, unlike Bennett, even if there was a legal requirement that those
services be provided by licensed professionals, Boye, Chen and Kapadia eminently
met that test.
United States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) is fundamentally
different from Boye's case. The two are not even comparable. Kieffer, the
defendant, paraded himself as a licensed attorney and performed legal services to
members of the public when in fact he never went to college nor attended a law
school or passed a bar exam. Kieffer was practicing a trade required by law to be
practiced only by licensed attorneys. Both Chen and Boye are not only licensed
attorneys, they possessed post-graduate degrees in law and accounting, and have
been engaged in tax law and accounting practice with a cumulative high level
experience of over 45 years between them.
9.

Response to Paragraph 33. See Response to Government’s Paragraph

29 above.
10.

Response to Paragraph 34. As argued above, the credit exclusion rule

of Note 3 to U.S.S.G. 2B1.1 does not apply in this case, and that Mr. Thomas was
24
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clearly deficient not to raise that in defense of Boye. There is no issue of
"impersonation" here. Both Boye and Chen are indisputably licensed attorneys and
could not have impersonated licensed professionals.
The charge against Boye was fraud and not impersonation. The cases cited
by the government are inapposite and irrelevant. Hunter, 618 F.3d 1062 is
inapposite for reasons discussed above. In United States v. Curran, 626 F. 3d 74,
84 (1st Cir. 2008), the defendant falsely held himself out as a doctor, a profession
requiring, by law, the possession of a medical license. The defendant performed
services and billed his clients while holding himself out as a doctor when he was in
fact not so licensed. That is not the case with the Boye in respect of the services
performed for the Timor-Leste government. United States v. Allen is also against
the argument of the government to the effect that the credit exclusionary does not
apply to deny a defendant value for services rendered where the profession
allegedly scheming was not a licensed one.
11.

Response to Paragraph 35. The government cannot rely on U.S.S.G.

5E1.1(b) to defend Mr. Thomas for the abdication of his professional obligation to
request for the proof of the amount alleged as restitution and which is by law
required to be proven. U.S.S.G. 5E1.1(b) applies only to punitive restitution
pursuant to 18 U.S.C.A. § 3663A(a) (West) for sentencing purposes only. It has no
bearing with the MVRA restitution obligations. Restitution under the Mandatory
25
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Victim Restitution Act (MVRA) must be based on the amount of loss actually
caused by the defendant's offense, and it is available to the extent that it would
have been available if the victim had pursued a civil case. Allen, F. 3d 74 (7th Cir.
2008); United States v. Rhodes, 330 F.3d 949, 953 (7th Cir. 2003).
"The government bears the burden of demonstrating the losses suffered, and
as part of its burden to prove a restitution amount, the government must deduct any
value that a defendant's fraudulent scheme imparted to the victims." United States
v. Swanson, 493 F. 3d 509, 515 (7th Cir. 2007).
Furthermore, the government's reliance on Section 5E1.1. of the U.S.S.G. is
misplaced and without merit to the extent that it failed to show what is factually
complex in Boye's case and how the calculation would delay and overly burden the
sentencing process. There is absolutely nothing complex about this case even if
you believe the narrative of the government. Services were rendered at prices
agreed upon by the parties. The services were accepted as satisfactory by TimorLeste. Timor-Leste later lodged a criminal complaint regarding certain
representations made in a bid concerning one of the three service contracts and also
alleged that Boye was in its employment at the time the contracts were awarded to
a company (Opus & Best LLC) controlled by Boye, without disclosing his interest.
There is no allegation that the contracts were not done or that they were done
defectively. What is complex about that narrative?
26
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The government cites the case of United States v. Michelson, No. 09-748-01
(FLW), 2012 U.S. Dist. LEXIS 44884. The Court declined to award restitution for
certain losses under the MVRA on the ground that it would require the review of
Petitioner's numerous submissions and the need to resolve multiple complex
factual issues.
The case at bar (Boye's) is a "walk in the park" compared with the
multiplicity of issues raised in the Michelson case. The case involved several
petitioners with specific requests for restitution and which were connected to
unresolved pending civil cases, probate action involving the disposition of certain
life insurance proceeds belonging to Eunice Michelson, counter claims in the
probate action, etc. There was also a suit between Provident Bank and the
petitioners as guarantors of a Provident Bank loan.
In any case, the relevant issue here is that Mr. Thomas failed to request a
hearing on the crucial issue of restitution under the MVRA, and that failure
amounts to an ineffective assistance of counsel and from which Boye suffered
prejudice as a result of which an unproven restitution amount was invalidly
imposed on him in contravention of the applicable law.
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The government's explanation as to why Mr. Thomas abdicated his
obligation as an effective counsel on the specific issue of restitution is frivolous
and untenable.
12.

Response to Paragraph 36. That agreement referenced by the

government to pay full restitution was an unintelligent choice and which choice
was predicated on a defective professional advice from Mr. Thomas. Boye would
not have agreed to the terms of the restitution if he had received a competent
attorney. A defendant's right to an effective counsel under the 6th Amendment
also included the right to be competently advised during the plea negotiation stage.
Padilla v. Kentucky, 559 U.S. 356, 130, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010);
Hill, 474 U.S. at 57; McMann, 397 U.S. at 770–771.
The ignorance of Mr. Thomas on the issue of restitution and which is
fundamental to Boye's case added with his failure to perform basic research on that
point is a classic example of unreasonable performance under Strickland. Hinton,
134 S. Ct. 1081.
The agreement on restitution should be completely discountenanced as a
product of unintelligent option advised by an incompetent and ineffective counsel,
and which is therefore unenforceable against Boye. If Mr. Thomas had

28
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competently advised Boye, he would have rejected the plea bargain altogether and
that decision would have been rational under the circumstances.
13.

Response to Paragraph 37. From the negotiation of the plea deal to

sentencing, Mr. Thomas' performance was demonstrably fumbling on all counts
and fell outside the wide range of competent representation.
14.

Response to Paragraph 38. The case of United States v. Gregorio, No.

12-297, 2016 U.S. District LEXIS 29179, relied upon by the government to justify
Mr. Thomas’ incompetent performance is misplaced. The case is significantly
different from Boye's case. The application of the enhancements in issue at
Gregorio was not in dispute. The failure alleged by the petitioner was that the
attorney failed to make an argument for deviation. That is not the case here.
The charge of ineffective assistance against Mr. Thomas is not that of a
failure to argue for a departure from the applicable sentencing guideline. It is his
failure to argue the inapplicability of U.S.S.G. 2B1.1. app n.3(F)(v(1) and failure to
make a good faith argument in respect of the application of Section (E)(i) to the
Notes and the affirmative U.S. Sentencing Commission's interpretation embodied
Manual app C, vol. II, amend 617, at 183-84 (2003).
15.

Response to Paragraph 39. Mr. Thomas simply demonstrated from

the plea bargain stage to sentencing his lack of understanding of the applicable
29
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sentencing guidelines and the relevant case law in this case and that ignorance
should not and cannot be allowed as a bliss.
16.

Response to Paragraphs 40-43. United States v. Sanders cited by the

government in paragraph 41 is also inapposite. The petitioner's only complaint
about ineffective of counsel was based solely on a claim that the counsel failed to
argue the dismissal of counts I & III and which counts were based on the meaning
and ambit of 18 U.S.C.A. § 922(j) (West) of 18, and which the trial court already
found to be applicable to the defendant. U.S. v. Gregorio cited by the government
in paragraph 43 is also distinguishable from the case at bar. It was a pro se 2255
motion that did not even make sense based on the reliefs sought and the court's
record on the performance of his attorney of record.
On paragraph 44, there are enough facts in the uncontroverted Certifications
to the effect that the decision of Boye to sign the plea deal and its terms relating to
the issues of "loss and abuse of trust" enhancements and restitution was
unintelligent, and which decision was predicated absolutely on the incompetent
advice that he received from Mr. Thomas. But for the advice of Mr. Thomas, there
is just no way that Boye could have agreed to the terms of the deal. He would have
opted for trial, if the government insisted on the same terms as offered.

30
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Certainly, Boye could not have been in worse position than he is today if he
had opted for trial and arguably, he would be in a better position in the sense that
he would have been able to present all the facts/documents to the Court.
Specifically, on the issue of credit for the services that were performed, abuse of
trust enhancement and also on the issue of restitution. Mr. Thomas knew the facts
and had all the relevant documents that contradict the theory of the government's
case against Boye but he elected to do nothing or alternatively, he did not know
what to do with them and for deficient performance Boye got 72 months in jail!
How could someone competently guided especially on the issues of "loss,"
"abuse of trust" and "restitution" implicated in this case make a decision to sign the
plea deal that Mr. Thomas counseled Boye to sign? That is a legitimate question.
Boye's case is simply that his decision to plead guilty with the terms therein, and
for which process he is entitled under the 6th Amendment to an effective assistance
of counsel, Mr. Thomas was deficient and caused him substantial harm. McMann,
397 U.S. 759.
Furthermore, the government appears to be confused in its reasoning.
Boye's complaint against Mr. Thomas as formulated by the government IS NOT
that he (Mr. Thomas) failed to secure an agreement that "carved out the application
of the credit exclusionary rule" as incorrectly stated by the government. Mr.
Thomas is not duty-bound to secure any particular deal for Boye but he is
31
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obligated as a defense counsel to perform "within the range of competence
demanded of attorneys in criminal cases." McMann, 397 U.S. 759. Mr. Thomas
by all accounts failed that constitutional test.
The allegation here is that throughout this case, Mr. Thomas was deficient
and it is fair to say that he was not functioning as a "counsel" guaranteed to Boye
under the 6th Amendment. But for the catalogue of errors exhibited by Mr.
Thomas throughout this case, Boye would never have pled guilty, the government
may have refused in the circumstances to reach a plea agreement and Boye would
have proceeded to trial instead.
17.

Response to Paragraphs 45-52. 28 U.S.C.A. § 2255 provides that

“[u]nless the motion and the files and records of the case conclusively show that
the prisoner is entitled to no relief, the court shall cause notice thereof to be served
upon the United States attorney, grant a prompt hearing thereon, determine the
issues and make findings of fact and conclusions of law with respect thereto.” 28
U.S.C.A. § 2255(b). A petition warrants a hearing where it sets forth specific facts
supported by competent evidence, raising detailed and controverted issues of fact
that, if proved at a hearing, would entitle the petitioner to relief. Machibroda v.
United States, 368 U.S. 487, 494, 82 S. Ct. 510, 7 L. Ed. 2d 473 (1962). The
district court shall grant a hearing to determine the issues and make findings of fact
and conclusions of law. 28 U.S.C.A. § 2255(b); United States v. McCoy, 410 F.3d
32
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124, 131–32 (3d Cir. 2005); United States v. Costanzo, 625 F.2d 465, 470 (3d Cir.
1980).
Indeed, in asking for continuances in this matter, the Government essentially
conceded that there are substantial disputed issues of facts raised in the
Certifications presented to this Court. How can the Court resolve the issues merely
on the response of government without any word from Mr. Thomas himself? An
evidentiary hearing is thus warranted.
18.

Further comment on the 2-point enhancement under U.S.S.G. 3B1.3

(abuse of trust, raised in my Certification of February 23, 2017). The Government
has not responded at all to this issue. Based on my limited scope of responsibilities
as a tax adviser while I was engaged in Timor-Leste and the way the Department
of Petroleum Tax where I worked as an adviser was structured, including reporting
line, I believe that if Mr. Thomas had made a case for me, there is a likelihood that
I would not have met the test set in Pardo, 25 F.3d 1187. Whether or not a person
has abused a position of trust is based on three factors set by the Court of Appeals
in Prado, namely: "(1) whether the position allows the defendant to commit a
difficult-to-detect wrong, (2) the degree of authority which the position vests in the
defendant vis-a-vis the object of the wrongful act, and (3) whether there has been a
reliance on the integrity of the person occupying the position." Pardo, 25 F.3d
1187.
33
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First of all, my position as a tax adviser cannot be said by any stretch of
imagination to make the detection of the wrong alleged here difficult to detect.
There are layers of supervisory chain of command over every advisor in TimorLeste including myself, and any wrong that I may have committed is not even
remotely difficult to detect. There is nothing relating to the position of a tax
advisor that I occupied in Timor-Leste that could have made it difficult for
anybody to find out anything about Opus & Best because every information about
it was in the public domain. From the finance department that processes payment
for goods and services to the Minister of Finance that awarded the contract, the
Director General of the Revenue Services that reviews work products before
approving payment, and the internal and auditors quarterly reviewing income and
expenses of the government, there is nothing that I could have done to make the
detection of the wrong difficult to detect. There was a massive level of supervisory
control over my responsibilities exercised by (1) The Lead Tax Adviser, (2) The
Senior Management Adviser, (3) The Director of the Petroleum Tax Office, and
(4) The Tax Commissioner.
Secondly and most important of all, as a tax adviser I had zero authority.
My job was limited to offering tax advice and which the Petroleum Tax Office and
the Tax Commissioner were not obligated to accept. The object of this wrong is
the contract. I had no authority whatsoever on who to award any contract to as
34

Case
Case:
3:15-cr-00196-FLW
18-3662 Document:
Document
003113121466
55 Filed 05/12/17
Page: 35 Page
Date
35 Filed:
of 45 PageID:
12/31/2018
1706

falsely alleged by the government. That was not part of my responsibility as falsely
alleged in the PSR and repeated by the government. The position had zero
discretion.
Again, Mr. Thomas failed to argue this both at the time of "negotiating" the
plea bargain and at sentencing and therefore rendered ineffective assistance of
counsel. He knew the circumstances of my employment and he also had a copy of
my employment contract (a copy is attached hereto and marked as Ex. SC 1).
The third requirement of Prado is also lacking. Timor-Leste could not have
relied on my integrity because my integrity is not a factor in deciding who in
Timor-Leste wins a contract award. I do not meet any of tests under Prado and
therefore cannot be characterized as having abused a trust position and subject to
sentence enhancement under U.S.S.G. 3B1.3.
Mr. Thomas failed to argue this issue in good faith both at the time of
"negotiating" the plea bargain and at sentencing and therefore rendered an
ineffective assistance of counsel and caused me harm. His negligence occasioned
a 2-point enhancement against me under U.S.S.G. 3B1.3.
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I certify that the foregoing statements made by me are true. I am aware that
if any of the foregoing statements made by me are willfully false, I am subject to
punishment.

DATE: n

'VO l y

BOBBY BOYE

J3:15-cr-00196-FLW
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D E T K ON GE LIG E
FINANSDEPARTEMENT

Royal Ministry of Finance

Mr. Bobby W. Boye
120 Arthur Street
Ridgefield Park
NJ 07660
USA

Your ref

4 -

Date

Our ref

10/192 HLB

£b.G3.2010

Letter of em ploym ent for position a s Tax Adviser, Timor-Leste
With reference to your application dated December 1,2009, the Norwegian Ministry of
Finance is pleased to offer you the position as Petroleum Taxation Adviser, servicing
the Oil for Development (OfD) programme at Timor-Leste.
The employment is a temporary position for 12 months, however, an extended period of
maximum 6 months may be considered. The employment period will start in May 2010
(details on exact starting date will be agreed upon in the final employment contract).
The position will have as a counterpart a member of the Petroleum Revenue Service
and be coordinated through the advisor network consisting of the Senior Management
Advisor and Lead Petroleum Advisor. See endorsement letter from the Timorese
authorities attached.
Your salary will be, according to salary rate 89 in the rate system for the Norwegian
Civil Service, NOK 904 800 pr year. I addition you will receive remuneration in
accordance with the Special agreement on allowances, benefits and remuneration for
employees in the foreign service (2008-2010), see copy attached. In accordance with this
agreement, you will receive the following allowances:
§1
§4
§5
86

Post allowance
Hardship allowance
Family separation allowance
Home travel allowance

Postal address
P.0 Box 8008 l>ep
N0-0030 Oslo. Norway

NOK 270 000 p.y. (category 13j mkucounc.)
NOK 42500p.y,

NOK 80000p.y.
NOK i i m j u u

Office address
Akersg. 40

Telephone

postmotlakQfiu.dep.no

Otmm

+47 22249090
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If your spouse accompanies you, you will receive an additional post allowance and home
travel allowance estimated on the basis of her arrival date to Timor-Leste, lire
additional amount is approximately NOK 92 000 p.y.(post allowance) and NOK13 000
p.y. (home travel allowance).
According to §14 in the Special agreement, you are entitled to reimbursement of
housing expenses at the place of service. You will have to arrange rental on your own,
but the OfD programme coordinator Mr. Stakkestad will assist you if needed. Rental
costs should be reasonable, please consult the OfD programme coordinator on this
matter.
Expenses due to the use of telephone and internet will be covered, confined to NOK
6 000 p.y. Refund will be made consecutively when invoice is sent to the Ministry of
Finance. You may purchase a portable computer and expenses will be covered,
confined to NOK 6 000.
When you enter upon the position, your travel expenses to Dili will be covered in
accordance with the Norwegian Civil Service travel scale. The OfD programme
coordinator will assist in setting up travel invoice for such matter. Also, when resigning
from the position, travel expenses back to the US will be covered. Travel expenses for
your spouse will be covered by the same two occasions. Other travel expenses will have
to be covered by the amount set forth by §6 in the Special agreement.
The Ministry of Finance will arrange and cover a travel insurance for you. This,
however, needs to be addressed at a later stage.
We will prepare a final employment contract and send it to you as soon as possible.
Please let us know if you have any questions or need for clarifications.

Deputy Director General
Hilde Louise Bjornstad
Senior Adviser
Enclosures

Page 2
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DET KONGELIGE
FINANSDEPARTEMENT

Royal Ministry of Finance

Mr. Bobby Boye
120 Arthur Street
Ridgefield Park
NJ 07660
USA

Your ref

Our ref

10/192 HLB

.04.2010

Contract of employment and clarification of terms, Tax Adviser Timor-Leste
With reference to our letter of March 26, 2010, regarding the position as tax adviser at
Timor-Leste, please find enclosed a drafted employment contract. Also enclosed, you
will find relevant agreements and acts to which the employment contract refers. If you
accept the drafted contract, please sign and send one copy back to the Ministry.
The Ministry of Finance would like to clarify some of the term s regarding
remuneration, with reference to our e-mail of April 5, 2010. The special agreement for
employees in the foreign service has been altered, hence, you will be remunerated in
accordance with the revised agreement, the Special agreement on allowances, benefits
and remuneration for employees in the foreign service (2010-2012). As from April 1, 2010,
the following allowances will be relevant for you:
§1
§4
§5
§6

Post allowance
Hardship allowance
Family separation allowance
Home travel allowance

NOK 252 000 p.y.
NOK 47 000 p.y.
NOK 85 000 p.y.
NOK 13 000 p.y.

With exception of these amendments, the original terms stated in our letter of
employment of March 26, 2010, are retained.
In addition, the Ministry of Finance will purchase a travel insurance for you and your
wife taking effect from the date of departure from the US. For this purpose, the Ministry
would like you to inform us on your spouse’s name and birth date, as well as the date of
departure for both of you from the US.

Postal address
P.0 Box 8008 Dep
NO-0030 Oslo, Norway

Office address
Akersg. 40
postmottak@lin.dep.no

Telephone
+47 22 24 90 90
Org. no
972 417 807

Department of Administrative
Affairs
Telephone +47 22 24 41 13
Telefax
+47 22 24 95 07
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You will be granted an assignment advance in the sum of NOK 60 000, enabling you to
settle certain expenses relating to your relocation to Dili.

We are pleased that you intend to join the project in Timor-Leste. We are confident that
you will be a valuable asset and we wish you good luck.

Yours sincerely,

Deputy Director General
"44? hfca h o UL>. z*q.
Hilde Louise Bjornstad
Senior Adviser
Enclosures
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Fw: Employment contract
bobby boye <taxexpert8@yahoo.com>
Fri 4/9/2010 9:04 AM
To:w_bboye@ hotmail.com < w _bboye@ hotm ail.com >;

7 attachments (3 MB)
Letter of employment2_09042010.pdf; Employment contract_signed MoF_09042010.pdf; Working Environment Act.pdf;
Collcetive_agreement_2006_-_2009pj.doc; Annual Holidays Act.pdf; 281750-etiske_retningslinjer_engelsk_revidert.pdf; ToR_Pet Tax
Advisor_Final_Nov09.doc;

— Forwarded Message —
From: "Bjomstad, Hilde Louise" < Hilde.Louise.Bjornstad@fin.dep.no>
To: bobby boye <taxexpert8@yahoo.com >
Cc: 'Tandstad, HSkon" <Hakon.Tandstad@fin.dep.no>
Sent: Fri, April 9, 2010 8:50:34 AM
Subject: Employment contract
Dear Mr. Boye,
Enclosed you will find a drafted employment contract. If you agree to the terms set in the contract, as well as the attached
letter o f employment, please sign and send one copy in return. We will also send the contract and employment contract to
you by regular post.
Relevant acts and agreements to which the contract refers, are also attached this e-mail. These enclosures will be sent by
mail only (not postal). Please notice that section 8 in the employment contract refers to the Civil Service Act, which we have
not been able to find in English version. If necessary, we will get the relevant paragraph translated for you.

Best regards,
Hilde Bjomstad
Hilde Louise Bjomstad
Seniorradgiver
Finansdepartementet - ADA/PERS
Tlf 22 24 41 28

------- Denne e-posten er beregnet for den institusjon eller person den er
rettet til og kan vaere belagt med lovbestemt taushetsplikt. Dersom e-posten
er feilsendt, vennligst slett den og kontakt Finansdepartementet. This email
is confidential and may also be privileged. If you are not the intended
recipient please notify the Ministry of Finance, Norway, immediately.
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EMPLOYMENT CONTRACT
The contract is elaborated with reference to the Working Environment Act, January 1, 2006.

Employer

The Norwegian Ministry of Finance
Akersgt. 40
0030 Oslo
Norway

Employee

Mr. Bobby Boye
120 Arthur Street
Ridgefield Park
NJ 07660
USA

This contract is between the Norwegian Ministry of Finance and Mr. Bobby W. Boye, born July 27,
1964. The contract is valid when signed by the contract parties. The contract shall be governed by
Norwegian Law.
1
Place of work
The Norwegian Ministry of Finance, place of service being Timor-Leste, Ministry of Planning and
Finance, Dili.
2
Commencement and duration
Commencement date is set to be May 1, 2010.
Duration is set to be 12 months from commencement date. The employment relationship will be
terminated without prior notice of dismissal.
An extended period of maximum 6 months may be considered. In such a case, a new employment
contract will need to be elaborated and signed.
3
Notice of termination
In case of termination before the time set forth in paragraph 2 Notice of termination shall be given in
accordance with the provisions of the Working Environment Act §15-3..
4
Work description
The position's title is Petroleum Taxation Adviser, job category 1060.
The work description is specified in the >Terms of Reference (ToR) for the position.
5
Holidays
The right to holiday and holiday pay shall be granted in accordance with the provisions of the Holiday
Act, April 23,1988.
6
Salary
Salary is granted at rate 89 (at present, NOK 904 800 p.y.) + allowances in accordance with the
Special agreement on allowances, benefits and remuneration for employees in the foreign service
(2008-2010). The salary is disbursed monthly on day 12.
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Working hours
Normal working hours are subject to the regulations of the General Collective Agreement.
8
Probationary period
In accordance with the Civil Service Act §8, the employee has a probationary period of six months.
9
Working conditions
The working conditions are regulated in accordance with the provisions of the General Collective
Agreement, Basic Agreement for the Civil Service and other central special agreements for the
central government administration, and also local agreements made by the Ministry of Finance, with
reference to the Working Environment Act and the Civil Servants Act.

For this particular position, working conditions are also regulated by the Special agreement on
allowances, benefits and remuneration for employees in the foreign service (2008-2010).
10
Restrictions
The employee can not take on other paid work, tasks or assignments while employed by the Ministry
of Finance, unless the Ministry grants permission.
11
Ethical guidelines
The employee has an obligation to familiarise with and adhere to the ethical guidelines for civil
servants.

This employment contract is issued in 2 - Jwo - copies, one for each party.

Employer

(oM,

^ 3o i O

Signature

Employeee
Place and date

Appendix 1
Appendix 2
Appendix 3
Appendix 4
Appendix 5

ToR (Terms of Reference) for the position as Petroleum Taxation Adviser
Working Environment Act
Annual Holidays Act
Collective agreement
Ethical guidelines for Civil Servants
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Terms of Reference,
Petroleum Taxation Adviser,
National Directorate Petroleum Revenue
Ministry of Finance, Timor-Leste

Preamble

Timor-Leste (East Timor) gained its independence in 2002. The country has substantial
petroleum resources. Measures have been taken to secure these resources for the benefit of the
people of Timor-Leste, and the Government wishes to learn from Norway’s experience in
establishing a petroleum sector administration.
A project was established in 2003 where the Norwegian Petroleum Directorate and other
Norwegian agencies work closely with the Government of Timor-Leste. The project is
coordinated by the Oil for Development initiative in NORAD and executed by three
Norwegian ministries; the Ministry of Finance, the Ministry of Petroleum and Energy and the
Ministry of the Environment. The cooperation is financed through grants from Norway,
administered by the Norwegian Embassy in Jakarta.
The project’s main goal is to enable Timor-Leste to be self-supported in terms of petroleum
administration competence.
An adviser in the position as Petroleum Tax Adviser will be engaged for a period of 9 months
in 2010, however, an extended term may be considered. The adviser will report to a reference
group in the Norwegian Ministry of Finance.

Objective

The objective of the assignment is to assist in developing the National Directorate of
Petroleum Revenue as a professional petroleum tax authority able to audit and collect the
petroleum tax revenue of Timor-Leste.

The work will include

Assist the National Director of Petroleum Revenue, as required, in administering the
revenue laws of Timor-Leste for the petroleum industry
Assist, train and develop experience and expertise among Timor-Leste counterparts
Assist in analyzing tax returns and petroleum tax related information to identify
potential tax issues
Assist conducting tax enquiries and audits as required
Assist in the establishment of systems, procedures and manuals for undertaking
petroleum tax compliance activities
Assist the National Director in the efficient organisation of staff
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• Assist in developing activity plans based on tax risk assessment and analyze tax
effects and potential tax policy issues related to the revenue laws of Timor-Leste for
the petroleum industry
• Assist in conducting information activities towards the petroleum industry and
government bodies.
• Assist in monitoring petroleum tax revenue and prepare input to forecasts of tax
revenue
• Liaise with other advisers in the petroleum sector of Timor-Leste

Qualifications required

• Relevant educational background is a degree in business administration, chartered
accountant or taxation at Master Degree level (or equivalent) or higher
• Detailed knowledge of international tax issues, including transfer pricing
• Knowledge of the petroleum sector industrial activities and petroleum industry
accounting information systems
• Knowledge of and experience in tax law interpretation
• Proficiency in oral and written English. Knowledge of Portuguese, Bahasa-Indonesia
or Tetum language will be an advantage, but not a requirement for the position.

Personal skills required

• Flexibility and well developed interpersonal skills, including ability to relate to local
staff at all competence levels
• Personal initiative and ability to live and work in a developing country under tropical
conditions.

Work Site

• National Directorate of Petroleum Revenue, Ministry of Finance, Palacio do Govemo,
Dili, Timor-Leste
Contact information

Director General Tax Law Department, Ministry of Finance Norway,
Mr. Stig Sollund
+47 22 24 44 74
Petroleum Tax Adviser, Timor-Leste
Mr. Hivard Holterud
+47 902 68 132
+670 730 72 62
Application

Applications should be submitted to the Norwegian Ministry of Finance, PB 8008 Dep, N0030 Oslo or postmottak@fin.dep.no by 10 December 2009.
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APPEARANCE HAS BEEN ENTERED.
ONLY ATTORNEYS WHO ARE MEMBERS OF THE BAR OF THE COURT OF APPEALS FOR THE
THIRD CIRCUIT OR WHO HAVE SUBMITTED A PROPERLY COMPLETED APPLICATION FOR
ADMISSION TO THIS COURT'S BAR MAY FILE AN APPEARANCE FORM. (BAR ADMISSION IS
WANED FOR FEDERAL ATTORNEYS.)

IT IS IMPORTANT THAT ALL REQUESTED INFORMATION BE PROVIDED AND
THAT COUNSEL SIGN.THE FORM IN THE APPROPRIATE AREA.
This entry of appearance must be served on all parties.

REV. 10/23/09
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TRANSCRIPT PURCHASE ORDER
for Third Circuit Court of Appeals
District Court

Short Case Title

New Jersey

A.

18-3662

District Court Docket No.

3-16-cv-06024 (FLW)

Bobby Boye v. USA

Date Notice of Appeal Filed by Clerk of District Court

Part I.

Court of Appeals Docket No.

12/10/18
NOTE: A SEPARATE FORM IS TO BE TYPED FOR
EACH COURT REPORTER IN THIS CASE.

(To be completed by party responsible for ordering transcript)

Check one of the following and serve ALL COPIES:
TRANSCRIPT:
X

Unnecessary for appeal purposes.
None
Already on file in the District Court Clerk’s office.

(Court Reporter)
This is to order a transcript of the proceedings heard on the date listed below from
(Specify on lines below exact date of proceedings to be transcribed). If requesting only partial transcript of the proceedings, specify exactly what
portion or what witness testimony is desired.

If proceeding to be transcribed was a trial, also check any appropriate box below for special requests; otherwise, this material will NOT be
included in the trial transcripts.
Voir dire
Closing Argument of Plaintiff
Jury Instructions

Opening Statement of Defendant

Open Statement of Plaintiff
Closing Argument of Defendant
Sentencing Hearings

FAILURE TO SPECIFY IN ADEQUATE DETAIL THOSE PROCEEDINGS TO BE TRANSCRIBED OR FAILURE TO
MAKE PROMPT SATISFACTORY FINANCIAL ARRANGEMENTS FOR TRANSCRIPT ARE GROUNDS FOR
DISMISSAL OF THE APPEAL OR IMPOSITION OF SANCTIONS

B.

This is to certify that satisfactory financial arrangements have been completed with the court reporter for payment of the cost of the transcript.
The method of payment will be:
Motion for Transcript has been submitted to District Court
Private Funds

CJA Form submitted to District Court Judge
CJA Form submitted to Court of Appeals

Signature

/s/ Michael Confusione

Date

1/11/19

Print Name

Michael Confusione

Counsel for

Appellant, Bobby Boye

Address

P.O. Box 366, Mullica Hill, NJ 08062

Telephone

800-790-1550

Part II. COURT REPORTER ACKNOWLEDGEMENT (To be completed by the Court Reporter and forwarded to the Court of
Appeals on the same day transcript order is received.)
Date transcript order
received

Estimated completion date; if not within 30 days of date financial arrangements
made, motion for extension to be made to Court of Appeals

Estimated number
of pages

Arrangements for payment were made on
Arrangements for payment have not been made pursuant to FRAP 10(b)
Date

Name of Court Report

Telephone

Part III. NOTIFICATION THAT TRANSCRIPT HAS BEEN FILED IN THE DISTRICT COURT (To be completed by court reporter
on date of filing transcript in District. Court Notification must be forwarded to the Court of Appeals on the same date.)
Actual Number of Pages
Date

Actual Number of Volumes
Signature of Court Reporter

Case:
18-3662
Document:
003113132120
1
Date
Filed:
01/11/2019
UNITED
STATES
COURT
OF APPEALSPage:
FOR THE
THIRD
CIRCUIT

CIVIL APPEAL INFORMATION STATEMENT
COUNSEL FOR APPELLANT: This statement is due to be filed with the Clerk of the Court of
Appeals not later than 14 days from the docketing of the notice of appeal.
SHORT CAPTION WITH IDENTITY OF APPELLANT:
Bobby Boye v. USA
___________________________________________________________________________________
APPEAL FROM DISTRICT COURT:
New Jersey
District:____________________________________________________________________________
3-16-cv-06024 (FLW)
D.C. Docket No.:_____________________________________________________________________
05/10/2017
Date proceedings initiated in D.C.:_______________________________________________________
12/10/18
Date Notice of Appeal filed:____________________________________________________________
18-3662
USCA No.:_________________________________________________________________________
___________________________________________________________________________________
COUNSEL ON APPEAL
Bobby Boye
Appellant(s):_______________________________________________________________________
Michael Confusione, Hegge & Confusione, LLC
Name of Counsel:____________________________________________________________________
Bobby Boye
Name of Party(ies):___________________________________________________________________
P.O. Box 366, Mullica Hill, NJ 08062-0366
Address:___________________________________________________________________________
800-790-1550
Telephone No.:______________________________________________________________________
888-963-8864
Fax No.:____________________________________________________________________________
mc@heggelaw.com
E-mail:_____________________________________________________________________________
For Appellee(s): *List only the names of parties and counsel who will oppose you on appeal
SHIRLEY UCHENNA EMEHELU
Name of Counsel:____________________________________________________________________
UNITED STATES OF AMERICA
Name of Party(ies):___________________________________________________________________
970 BROAD STREET SUITE 700, NEWARK, NJ 07102
Address:___________________________________________________________________________
973-645-2700
Telephone No.:______________________________________________________________________
Fax No.:____________________________________________________________________________
shirley.emehelu@usdoj.gov
E-mail:_____________________________________________________________________________
Name of Counsel:____________________________________________________________________
Name of Party(ies):___________________________________________________________________
Address:___________________________________________________________________________
Telephone No.:______________________________________________________________________
Fax No.:____________________________________________________________________________
E-mail:_____________________________________________________________________________
No ✔
Is this a Cross-Appeal?
Yes
Appeals Docket No.:__________________________________________________________________
Was there a previous appeal in case?
Yes
No ✔
If yes, Short Title:____________________________________________________________________
Appeals Docket No.:__________________________________________________________________
Citation, if reported:__________________________________________________________________

Case: 18-3662
Document:
003113132120
2
Date
Filed:this
01/11/2019
To your knowledge
is there any
case now
pending or aboutPage:
to be brought
before
Court or any other
court or administrative agency which:
a) Arises from substantially the same case or controversy as this appeal?
Yes
No ✔
b) Involves an issue that is substantially the same, similar, or related to an issue in this appeal?
Yes
No ✔
If you answered yes to either “a” or “b” please provide:
Case Name:_________________________________________________________________________
D.C. Docket No.:_____________________________________________________________________
Court or Agency:_____________________________________________________________________
Docket Number:_____________________________________________________________________
Citation, if reported:__________________________________________________________________
___________________________________________________________________________________
NATURE OF SUIT
(Check as many as apply)

1. FEDERAL STATUTES
ANTITRUST
BANKRUPTCY
BANKS & BANKING
CIVIL RIGHTS
COMMERCE, ROUTES, AND TARIFFS
COMMODITIES
COMMUNICATIONS
CONSUMER PROTECTION
COPYRIGHT
PATENT
TRADEMARK
ELECTION
ENERGY
ENVIRONMENTAL
FOIA FREEDOM OF INFORMATION
IMMIGRATION
LABOR
OSHA
SECURITIES
SOCIAL SECURITY
TAX
EQUAL ACCESS TO JUSTICE
OTHER Specify:______________________
2. TORTS
ADMIRALTY

ASSAULT/DEFAMATION
PRODUCT LIABILITY/WARRANTY
DIVERSITY
OTHER Specify:______________________
3. CONTRACTS
ADMIRALTY/MARITIME
ARBITRATION
COMMERCIAL
EMPLOYMENT
INSURANCE
NEGOTIABLE DISBURSEMENTS
OTHER Specify:______________________
4. PRISONER PETITIONS
CIVIL RIGHTS
✔ VACATE SENTENCE 2255
HABEAS CORPUS 2254
HABEAS CORPUS 2241
MANDAMUS/PROHIBITION
OTHER Specify:______________________
5. OTHER
FORFEITURE
CIVIL GRAND JURY
TREATY Specify:_____________________
OTHER Specify:______________________

This is to certify that this civil appeal information statement was filed with the Clerk of the U.S. Court
of Appeals for the Third Circuit and a copy hereof served to each party or their counsel of record this
11
January
19
_____
day of ____________________,
20_____
.

/s/ Michael Confusione (MC-6855)
Signature of Counsel:_________________________________________________________________

